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STATE OF WISCONSIN


Division of Hearings and Appeals


PRELIMINARY RECITALS


Pursuant to a petition filed August 07, 2012, under Wis. Admin. Code §HA 3.03, to review a decision by


the Juneau County Department of Human Services in regard to FoodShare benefits (FS), a hearing was


held on August 29, 2012, at Mauston, Wisconsin.


The issue for determination is whether the Department erred in determining that petitioner received FS


benefits that she was not entitled to receive.


There appeared at that time and place the following persons:


 PARTIES IN INTEREST:


Petitioner:

 

 

 

Respondent:

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

By: Diana Wood

Juneau County Department of Human Services

Courthouse Annex

Mauston, WI  53948

 ADMINISTRATIVE LAW JUDGE:


 Peter McCombs (telephonically)


 Division of Hearings and Appeals


FINDINGS OF FACT

1. Petitioner (CARES # ) is a resident of Juneau County.


2. Petitioner and her two minor children reside at .
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3. The father of petitioner’s two minor children, Michael  has resided with petitioner at times

over the past several yea rs, and has been included as a member of petitioner’s FS household in

the past.


4. Petitioner reported Mr.  out of the home on January 11, 2010.


5. Mr.  files self-employment taxes that identify the business address as 

.


6. Ms.  was cited for a traffic violation on or about May 19, 2012, and his address included in


the Wisconsin Circuit Court Access records is specified as 

.


7. Mr.  owns the property identified as , which is


the present residence of petitioner.  Mr.  pays the mortgage and insurance on the property.


DISCUSSION


The federal regulation concerning FS overissuance requires the State agency to take action to establish a


claim against any household that received an overissuance of FS due to an intentional program violation,


an inadvertent household error (also known as a “client error”), or an agency error (also known as a “non -

client error”).  7 C.F.R. § 273.18(b),  see also FoodShare Wisconsin Handbook, Appendix 7.3.2.  Generally


speaking, whose “fault” caused the overpayment is not at issue if the overpayment occurred within the 12


months prior to discovery by the agency.    See 7 C.F.R. § 273.18(b); see also FoodShare Wisconsin


Handbook, App. 7.3.1.9.  Overpayments due to “agency error” may only be recovered for up to 12 months


prior to discovery.   FoodShare Wisconsin Handbook , 7.3.2.1.  Overpayments due to “client error” may be

recovered for up to six years after discovery.  Id.


It is a well-established principle that a moving party generally has the burden of proof, especially in


administrative proceedings.  State v. Hanson, 295 N.W.2d 209, 98 Wis. 2d 80 (Wis. App. 1980).  The court


in Hanson stated that the policy behind this principle is to assign the burden to the party seeking to change a


present state of affairs.  The agency is seeking to establish that an overissuance of FS occurred due to


petitioner’s failure to include the father of her minor children in her household when she applied for FS. The


agency asserts that the overissuance was received by petitioner between January 14, 2010, and June 30,


2012. The agency has the burden of proof to establish that petitioner’s husband resided in petitioner’s


household during said time period, and that this caused an overissuance due to petitioner’s husband’s

income.


The respondent provided documentary evidence demonstrating that, on July 28, 2010, petitioner submitted


an Application of Family and In-home Child Care Certification that identified Mr.  as an “individual in


the home.” Exhibit 5.  As noted in the Findings of Fact, Mr.  used the New Lisbon address as his

business address on tax forms for the 2011 tax year.  Exhibit 4.  Mr.  used the New Lisbon address on


his driver’s license, as referenced in relation to a traffic citation in May of 2012. Exhibit 6.  Mr.  did not


appear at hearing to testify, nor was he reached by respondent’s investigator.

At hearing, petitioner did not contest any calculations of overpayment, but instead asserted that Mr. 

did not, and does not, live in the home.  She testified that Mr.  jumps from house to house, and due to


his lack of a permanent residence, he uses the New Lisbon address as his “home” address.  P etitioner


confirmed that Mr.  does, indeed, own the residence that she and her children call home; however, she


stated that they have an agreement whereby Mr.  pays the mortgage and the home insurance in lieu of


paying child support.  Petitioner did not provide any further evidence or testimony to substantiate her


arguments.  Petitioner also conceded that Mr.  had been staying with her at the home in May, April, and
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the first week of June of 2012, and indicated that she would probably be liable for an overpayment for that


time period.


I conclude that the respondent has established by a preponderance of the evidence that Mr.  was living


at petitioner’s residence during the overpayment period. Petitioner has provided insufficient evidence of M r.


’ alleged residency elsewhere to counter the Department’s established documentary evidence. Based on

the evidence provided, I find that the Department properly identified an overpayment to the petitioner


during the period of January 14, 2010, to June 30, 2012.


CONCLUSIONS OF LAW

The agency has met its burden of proof to establish that petitioner received an overissuance of FS relating


to the time period of January 14, 2010, to June 30, 2012.


THEREFORE, it is ORDERED

That the petition for review herein be and the same is hereby dismissed.


REQUEST FOR A REHEARING


This is a final administrative decision. If you think this decision is based on a serious mistake in the facts


or the law, you may request a rehearing. You may also ask for a rehearing if you have found new


evidence which would change the decision. Your request must explain what mistake the Administrative


Law Judge made and why it is important or you must describe your new evidence and tell why you did


not have it at your first hearing. If you do not explain these things, your request will have to be denied.


To ask for a rehearing, send a written request to the Division of Hearings and Appeals, P.O. Box 7875,


Madison, WI 53707-7875. Send a copy of your request to the other people named in this decision as


"PARTIES IN INTEREST."  Your request for a rehearing must be received no later than 20 days after the


date of the decision. Late requests cannot be granted.


The process for asking for a rehearing is in Wis. Stat. § 227.49. A copy of the statutes can be found at


your local library or courthouse.


APPEAL TO COURT


You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed


with the appropriate court no more than 30 days after the date of this hearing decision (or 30 days after a


denial of rehearing, if you ask for one).


For purposes of appeal to circuit court, the Respondent in this matter is the Department of Health


Services.  After filing the appeal with the appropriate court, it must be served on the Secretary of that


Department, either personally or by certified mail. The address of the Department is:  1 West Wilson


Street, Room 651, Madison, Wisconsin 53703.  A copy should also be sent to the Division of Hearings


and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400.
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The appeal must also be served on the other "PARTIES IN INTEREST" named in this decision. The


process for appeals to the Circuit Court is in Wis. Stat. §§ 227.52 and 227.53.


  Given under my hand at the City of Madison,


Wisconsin, this 1st day of October, 2012


  Peter McCombs


  Administrative Law Judge


Division of Hearings and Appeals


c: Juneau County Department of Human Services - email

Department of Health Services - email
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

David H. Schwarz Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov   
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties  on October 1, 2012.

Juneau County Department of Human Services

Public Assistance Collection Unit

Division of Health Care Access and Accountability

http://dha.state.wi.us

