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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed February 28, 2013, under Wis. Stat. § 49.45(5), and Wis. Admin. Code § HA

3.03(1), to review a decision by the Outagamie County Department of Human Services in regard to

Medical Assistance, a hearing was held on April 29, 2013, at Appleton, Wisconsin.

The issue for determination is whether petitioner is disabled for purposes of medical assistance based on

disability.

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner:

  

c/o 

 

Respondent:

Department of Health Services

1 West Wilson Street

Madison, Wisconsin 53703

By: No Appearance

 ADMINISTRATIVE LAW JUDGE:

 John P. Tedesco

 Division of Hearings and Appeals

FINDINGS OF FACT

1. Petitioner is a resident of Outagamie County.

2. Petitioner applied for MA-Disability on August 23, 2012 with claims of depression, anxiety and

alcoholism.

3. Petitioner has no physical impairment.
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4. Petitioner has a long history of alcoholism including inpatient detoxification including in

February 2010, February 2011.  He was hospitalized in July and August 2012 for eating rat

poison when intoxicated.  He has suffered injuries while intoxicated.  He was hospitalized in

October 2012 for intoxication at which time it was determined that he had stopped taking

medication.  He was hospitalized again in November 2012.

5. Petitioner has had electroconvulsive therapy on several occasions.

6. Petitioner is presently incarcerated for a conviction involving driving while impaired by alcohol.

7. DDB’s basis for determining that the petitioner was not disabled was code N39— applicant has

willfully failed to follow prescribed treatment.

DISCUSSION

The standards used for determining disability are set forth at 20 C.F.R.s.416.901 and 20 C.F.R. 404,

Appendix 1.  To be found disabled, the petitioner must pass several steps in a prescribed disability

evaluation procedure.  20 C.F.R.s.416.920.  The first query is whether or not the petitioner is engaging in

“substantial gainful activity.”  He was not at the time of application; therefore, he passed the first test in the


sequential evaluation.  The second requirement in the evaluation is that he has a severe impairment expected

to last for at least 12 months.  A severe impairment is one which significantly limits a person’s physical or


mental abilities to do basic work activities.  I agree that the petitioner’s mental health disorder is a severe


impairment.

The third step in the sequential evaluation is the determination as to whether the petitioner’s impairments


meet or are equivalent to one of the disability listing standards found in Appendix 1.  The DDB determined

that petitioner meets the listed standard 12.09 for substance abuse caused depression, anxiety, and

personality disorder.

In the fourth step of the evaluation process, DDB considers whether an applicant can return to prior

employment.  If the applicant can return to his prior job, he is not disabled.  If the applicant cannot return to

his prior job, the analysis moves to the fifth step.  The DDB acknowledges that the petitioner may be unable

to perform his prior work when he relapses into the abuse of alcohol.

I understand that petitioner claims the use of alcohol is due to his trying to get to sleep after being awake for

7-14 days in a row sometimes.  He claims that his insomnia was the reason for his eating rat poison as well.

This is not borne out by the clinical evidence in his medical file.  The DDB convincingly asserts that the

petitioner can return to his past work or other work when he avoids alcohol and takes his medication.  I

concur.   His medical file contains nothing proving that if he quit drinking completely he could not do at

least sedentary work. Those who meet the standards for disability are not eligible for benefits if

alcoholism or drug addiction contributes to that determination. 20 CFR § 416.935. Disability rules state

that the “key factor” in determining whether alcoholism or drug addiction contributes to the disability is


whether the applicant would still be disabled if he stopped using these substances. 20 CFR §

416.935(b)(1). The evidence before me is that whatever disability the petitioner has would end if he quit

drinking. Therefore, I must find that he is not disabled.

CONCLUSIONS OF LAW

Petitioner is not disabled for purposes of Medical Assistance based on disability.

THEREFORE, it is ORDERED

That this appeal is dismissed.
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REQUEST FOR A REHEARING

This is a final administrative decision. If you think this decision is based on a serious mistake in the facts

or the law, you may request a rehearing. You may also ask for a rehearing if you have found new

evidence which would change the decision. Your request must explain what mistake the Administrative

Law Judge made and why it is important or you must describe your new evidence and tell why you did

not have it at your first hearing. If you do not explain these things, your request will have to be denied.

To ask for a rehearing, send a written request to the Division of Hearings and Appeals, P.O. Box 7875,

Madison, WI 53707-7875. Send a copy of your request to the other people named in this decision as

"PARTIES IN INTEREST."  Your request for a rehearing must be received no later than 20 days after the

date of the decision. Late requests cannot be granted.

The process for asking for a rehearing is in Wis. Stat. § 227.49. A copy of the statutes can be found at

your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be served

and filed with the appropriate court no more than 30 days after the date of this hearing decision (or 30

days after a denial of rehearing, if you ask for one).

For purposes of appeal to circuit court, the Respondent in this matter is the Department of Health

Services.  After filing the appeal with the appropriate court, it must be served on the Secretary of that

Department, either personally or by certified mail. The address of the Department is:  1 West Wilson

Street, Madison, Wisconsin 53703.  A copy should also be sent to the Division of Hearings and Appeals,

5005 University Avenue, Suite 201, Madison, WI 53705-5400.

The appeal must also be served on the other "PARTIES IN INTEREST" named in this decision. The

process for appeals to the Circuit Court is in Wis. Stat. §§ 227.52 and 227.53.

  Given under my hand at the City of Madison,

Wisconsin, this 14th day of May, 2013

  \sJohn P. Tedesco

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

David H. Schwarz Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on May 14, 2013.

Outagamie County Department of Human Services

Disability Determination Bureau

http://dha.state.wi.us

