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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed May 28, 2013, under Wis. Admin. Code § HA 3.03(4), to review a decision by

the Douglas County Department of Human Services in regard to Child Care, a hearing was held on June

26, 2013, at Superior, Wisconsin.

The issue for determination is whether the county agency determined that the petitioner is ineligible for

Child Care Benefits because the father her child, who lives with them, is not engaged in a qualifying

activity.

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner:

  

 

 

Respondent:

Department of Children and Families

201 East Washington Avenue

Madison, Wisconsin 53703

By: Cary Breitlow

Douglas County Department of Human Services

1316 North 14Th Street

Suite 400

Superior, WI  54880

 ADMINISTRATIVE LAW JUDGE:

 Michael D. O'Brien

 Division of Hearings and Appeals

FINDINGS OF FACT

1. The petitioner (CARES # ) is a resident of Douglas County.

In the Matter of

   DECISION
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2. The county agency notified the petitioner sometime in February 2013 that her Child Care benefits

would close.

3. The petitioner lives with the father of at least one of her children.

4. The father of the petitioner’s child does unpaid work at a local law firm. This work is not part of

any approved job training or technical school program. Nor is it part of a FoodShare program job

search.

DISCUSSION

Child Care Benefits are provided to W-2 participants who are working in unsubsidized employment, in a

job training approved by Wisconsin Works, in a job search under the FoodShare program, or in an

approved technical school program. (Benefits are also allowed to those in high school or under 20 years

old, but the petitioner is older than that.) Wis. Stat. § 49.155(1m)(a). The county agency ended the

petitioner’s participation in the program on February 28, 2013, after determining that the unpaid work the


father of her at least one of her children did for a local law firm is not a qualifying activity.

This appeal is probably late. Those receiving child care benefits must appeal negative decisions within 45

days of the date of the decision or the date that the decision takes effect, whichever is later. Wis. Admin.

Code § HA 3.05(3). If an appeal is filed late, the Division of Hearings and Appeals loses its legal

authority to consider the matter and must dismiss it. File notes indicate that the agency notified the

petitioner that sometime in February and that her benefits would end on the last day of that month. She

did not appeal until May 28, or about 90 days later. Nevertheless, the agency has not provided a copy of

the notice ending benefits, so I will determine this matter on the merits.

The father of the petitioner’s child volunteers at the local law firm because he wants to learn how to be a

paralegal. This is not unsubsidized employment because he is not being paid. Nor is it part of a vocational

program or job training approved by the Wisconsin Works program. And it is not part of a job search

under the FoodShare program. Therefore, the county agency correctly denied her request to continue

receiving benefits.

The petitioner also points out that her provider has not been paid for daycare provided through the end of

February 2013, when the petitioner was eligible for the program. She requests that her provider now be

paid for that care. I understand her position, but if the program had paid her provider, those payments

would have been made incorrectly because, although the petitioner had been found eligible through

February, this was an error, and she should have been ineligible. The W-2 statute requires the department

to recover all Child Care overpayments, regardless of who is at fault. Wis. Stat. § 49.195(3). This

indicates that the state’s policy is that persons who do not meet the program’s qualifications should not


receive benefits, even if they had already been found  eligible. Moreover, given that the state must recover

all incorrectly paid benefits, if it now paid the  provider for care given when the petitioner was ineligible,

it would create the absurd situation in which it would immediately have to turn around and try to recover

that payment. Therefore, the petitioner’s provider cannot receive payments for the period in which the

petitioner had incorrectly been found eligible.

CONCLUSIONS OF LAW

The county agency correctly determined that the petitioner is ineligible for Child Care because the father

of her child did not engage in a qualifying activity.

THEREFORE, it is ORDERED

The petitioner's appeal is dismissed.
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REQUEST FOR A REHEARING

This is a final administrative decision. If you think this decision is based on a serious mistake in the facts

or the law, you may request a rehearing. You may also ask for a rehearing if you have found new

evidence which would change the decision. Your request must explain what mistake the Administrative

Law Judge made and why it is important or you must describe your new evidence and tell why you did

not have it at your first hearing. If you do not explain these things, your request will have to be denied.

To ask for a rehearing, send a written request to the Division of Hearings and Appeals, P.O. Box 7875,

Madison, WI 53707-7875. Send a copy of your request to the other people named in this decision as

"PARTIES IN INTEREST."  Your request for a rehearing must be received no later than 20 days after the

date of the decision. Late requests cannot be granted.

The process for asking for a rehearing is in Wis. Stat. § 227.49. A copy of the statutes can be found at

your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be served

and filed with the appropriate court no more than 30 days after the date of this hearing decision (or 30

days after a denial of rehearing, if you ask for one).

For purposes of appeal to circuit court, the Respondent in this matter is the Department of Children and

Families.  After filing the appeal with the appropriate court, it must be served on the Secretary of that

Department, either personally or by certified mail. The address of the Department is:  201 East

Washington Avenue, Madison, Wisconsin 53703.  A copy should also be sent to the Division of Hearings

and Appeals, 5005 University Avenue, Suite 201, Madison, WI 53705-5400.

The appeal must also be served on the other "PARTIES IN INTEREST" named in this decision. The

process for appeals to the Circuit Court is in Wis. Stat. §§ 227.52 and 227.53.

  Given under my hand at the City of Madison,

Wisconsin, this 28th day of June, 2013

  \sMichael D. O'Brien

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Wayne J. Wiedenhoeft, Acting Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on June 28, 2013.

Douglas County Department of Human Services

Child Care Benefits

http://dha.state.wi.us

