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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed June 10, 2013, under Wis. Stat. § 49.45(5), and Wis. Admin. Code § HA 3.03,

to review a decision by the Rock County Department of Social Services in regard to Medical Assistance,

a telephone hearing was held on August 05, 2013, at Janesville, Wisconsin. A hearing scheduled for July

8, 2013 was rescheduled at petitioner’s request.

The issue for determination is whether petitioner’s community spouse’s income allocation may be


increased.

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner:

  

c/o Atty John Koenig

Petitioner's Representative:

Attorney John F. Koenig

-

 

Respondent:

Department of Health Services

1 West Wilson Street

Madison, Wisconsin 53703

By: Sherry Quirk

Rock County Department of Social Services

1900 Center Avenue

PO Box 1649

Janesville, WI  53546

 ADMINISTRATIVE LAW JUDGE:

 Peter McCombs

 Division of Hearings and Appeals

FINDINGS OF FACT

1. Petitioner (CARES # ) is a resident of Rock County.
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c/o Atty John Koenig
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2. Petitioner is institutionalized.  His wife, , lives in the community.

3. On May 14, 2013, the agency sent petitioner a notice of decision advising him that he had

qualified for institutional long-term care Medical Assistance effective February 1, 2013.  His

monthly cost share was set at $1,107.77 per month effective February 1, 2013, and this decreased

to $1,044.44 effective July 1, 2013 (Exhibits R1 and R2).

4. Petitioner’s household monthly income includes $269.04 from an annuity, $1,163.25 from a

pension/retirement plan, and $1,663.00 in Social Security for total monthly income of $3,095.29.

5. ’s monthly income consists of $734.00 in Social Security benefits.  $1,787.67 of

petitioner’s income is allocated to  under the spousal impoverishment rules, bringing her

total monthly income to $2,521.67.

6. ’s monthly living expenses are as follows:

Bank Mutual Line of Credit    $ 352.00

Property Taxes         197.00

Home/Car insurance        143.00

US Cellular           58.00

Charter Communications       129.00

Alliant Energy         191.00

Water/sewer           61.00

Groceries         600.00

Clothing           30.00

Vehicle maintenance/registration        40.00

Charitable Giving        160.00

Gas          150.00

Entertainment            50.00

Dental          137.00

Medication           31.00

Health Insurance        136.00

Medical Co-pays        220.00

Life Insurance             9.35

Veterinarian Care          24.00

Pet food           60.00

Hair care           58.00

Newspaper           13.00

Insurance (AAA)            5.00

Lawn Care           17.00

AARP membership            2.00

Miscellaneous          100.00

TOTAL                $3,173.35

DISCUSSION

Medical assistance rules require institutionalized persons to “apply their available income toward the cost

of their care.” Wis. Admin. Code §DHS 103.07(1)(d). However, both Wisconsin and federal medical

assistance laws contain provisions that grant an allowance to the spouse of an institutionalized person so

that she does not fall into poverty. See Wis. Stat. § 49.455 and 42 U.S.C. §13964-5; also see Medicaid

Eligibility Manual (MEH), §18.1. An institutionalized person may allocate some of his/her income to the

community spouse. MEH, §18.6.1. The minimum monthly maintenance needs allowance (MMMNA)

currently is the lesser of $2,898 or $2,585 plus excess shelter costs. Medical Eligibility Handbook (MEH),

§ 18.6.2. Excess shelter costs are shelter costs above $775.50. Id.
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Administrative law judges (ALJs) have the authority to increase the Community Spouse Income

Allocation (CSIA) above the MMMNA where the MMMNA is insufficient to meet a particular

community spouse’s basic maintenance needs. Wis. Stat. §49.455(8)(c); Wis. Admin. Code §DHS

103.075(8)(c); Medicaid Eligibility Handbook 18.6. However, an increase in the CSIA above the

MMMNA can be made through the fair hearing process only if it is established that the community

spouse requires income above the level provided by the MMMNA due to the existence of "exceptional

circumstances resulting in financial duress" for the community spouse. Wis. Stat. §49.455(8)(c). Further,

“ …“exceptional circumstances resulting in financial duress” means situations that result in the


community spouse not being able to provide for his or her own necessary and basic maintenance needs”.


Wis. Admin. Code §DHS 103.075(8)(c).

Thus, the standard to be applied by the Division of Hearings and Appeals in making a determination as to

whether the CSIA may be increased is whether leaving the CSIA at the standard limit will result in

financial distress for the community spouse such that the community spouse is unable to meet necessary

and basic maintenance needs.

Petitioner asserts that his spouse needs $3,173.35 per month to meet her necessary and basic maintenance

needs. However, not everything listed by Petitioner’s advocate qualifies as an expense necessary to meet

the basic maintenance needs of petitioner’s spouse:

  lists charitable giving in the amount of $160.00.  While commendable, this is not

required to allow her to provide for her necessary and basic maintenance needs.

 The Charter Communications bill, insofar as it pertains to cable television ($102.97 per month), is

not basic and necessary and will be disallowed.

 I do not find that both the entertainment and miscellaneous line item expenses are basic and

necessary; the entertainment expenses of $50.00 will be disallowed.

Thus, I am reducing the requested increase by $312.97.  This would increase the spousal allocation that

 receives from petitioner from $1,787.67 to $2,126.38 and provide  with monthly income

of $2,860.38.

CONCLUSIONS OF LAW

The community spouse has demonstrated that an increase in her spousal allocation of $338.71 is

warranted for a total spousal allocation of $2,126.38.

THEREFORE, it is ORDERED

That the matter be remanded to the agency with instructions to increase the community spouse’s


allocation to $2,126.38 effective June 1, 2013, and to make the corresponding reduction in petitioner’s


cost share.  This action shall be taken within ten (10) days of the date of this decision.

REQUEST FOR A REHEARING

This is a final administrative decision. If you think this decision is based on a serious mistake in the facts

or the law, you may request a rehearing. You may also ask for a rehearing if you have found new

evidence which would change the decision. Your request must explain what mistake the Administrative



MRA/149894

4

Law Judge made and why it is important or you must describe your new evidence and tell why you did

not have it at your first hearing. If you do not explain these things, your request will have to be denied.

To ask for a rehearing, send a written request to the Division of Hearings and Appeals, P.O. Box 7875,

Madison, WI 53707-7875. Send a copy of your request to the other people named in this decision as

"PARTIES IN INTEREST."  Your request for a rehearing must be received no later than 20 days after the

date of the decision. Late requests cannot be granted.

The process for asking for a rehearing is in Wis. Stat. § 227.49. A copy of the statutes can be found at

your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be served

and filed with the appropriate court no more than 30 days after the date of this hearing decision (or 30

days after a denial of rehearing, if you ask for one).

For purposes of appeal to circuit court, the Respondent in this matter is the Department of Health

Services.  After filing the appeal with the appropriate court, it must be served on the Secretary of that

Department, either personally or by certified mail. The address of the Department is:  1 West Wilson

Street, Madison, Wisconsin 53703.  A copy should also be sent to the Division of Hearings and Appeals,

5005 University Avenue, Suite 201, Madison, WI 53705-5400.

The appeal must also be served on the other "PARTIES IN INTEREST" named in this decision. The

process for appeals to the Circuit Court is in Wis. Stat. §§ 227.52 and 227.53.

  Given under my hand at the City of Madison,

Wisconsin, this 2nd day of October, 2013

  \sPeter McCombs

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Wayne J. Wiedenhoeft, Acting Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on October 2, 2013.

Rock County Department of Social Services

Division of Health Care Access and Accountability

jkoenig@kohlslaw.com

 LKnipfer@kohlslaw.com

http://dha.state.wi.us

