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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed July 08, 2013, under Wis. Admin. Code § HA 3.03, to review a decision by the

Milwaukee Early Care Administration - MECA in regard to Child Care, a second hearing (rehearing) was

held on January 15, 2014, at the Division of Hearings and Appeals in Madison, WI.   The initial hearing

in this case was held on August 13, 2013.  Ex. R-12.   The Department was represented by Milwaukee

 overpayment specialist, Tamika Terrell.   The petitioner represented herself for the hearing.  In

his November 1, 2013 decision, ALJ Wolkstein concluded that Department is correctly seeking recovery

of a child care overpayment of $12,302.76 during July 1, 2012 to November 30, 2012, due to agency error

because petitioner was working for a “nonqualified employer” pursuant to the Child Care Assistance

Manual § 1.5.3.1.

On behalf of petitioner, Attorney DeLessio filed a request for rehearing alleging that the November 1,

2013 decision contained material error of law.   The rehearing request was granted.    At the request of

petitioner, the rehearing scheduled for December 11, 2013 and January 8, 2014 were rescheduled.  At the

request of the parties, the record was held open after the January 15, 2014 rehearing for consecutive briefs

to DHA.   Both parties timely submitted their briefs to DHA which are received into the hearing record.

The record was also held open for submission of the June, 2014 copy of the Court of Appeals decision in

Selina Mata v. Wisconsin Department of Children and Families, No. , issued May 13, 2014.

The issue for determination on rehearing is whether the Department is correctly and properly seeking

recovery of a child care overpayment to petitioner of $12,302.76 during July 1, 2012 to November 30,

2012, because petitioner was working for a “nonqualified employer” and she was not legitimately “self-

employed.”

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner: 

   

 

 

Petitioner's Representative:


Attorney Patricia  DeLessio

Legal Action of Wisconsin

230 West Wells Street, Room 800         

Milwaukee,
 WI 53203

In the Matter of

  
                                                   REHEARING

 DECISION

 CCO/150545
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Respondent: 

Department of Children and Families

201 East Washington Avenue

Madison, Wisconsin 53703

By: Attorney Joseph McCleer (recent substitution by Attorney Nancy Wettersten)

Office of Legal Counsel

Department of Children and Families

635 N. 26th Street

Milwaukee, WI  53233

 ADMINISTRATIVE LAW JUDGE:

 Gary M. Wolkstein

 Division of Hearings and Appeals

FINDINGS OF FACT

1. Petitioner (CARES # ) is a resident of Milwaukee County.

2. The petitioner was employed as a child care worker for   , LLC during the

period of July 1, 2012 through November 30, 2012.   Ex. R-4.   Based upon that employment,

petitioner received child care benefits for her four children.   Ex. R-3 and R-7.

3. The petitioner received the following child care payments: a) July, 2012 - $3,214.60; b) August,

2012 - $2,571.68; c) September, 2012 - $2,512.00; d) October, 2012 - $2,002.24; and e)

November, 2012 - $2,002.24.

4. The petitioner properly reported her earning to the Department of Children and Families (DCF),

and she reported and paid taxes on those wages to the Internal Revenue Service (IRS).

5. Due to non-client (employer) error, the Department sent a June 6, 2013 W-2 Child Care

Overpayment Notice to the petitioner stating that she was overpaid W-2 Child Care ["CC"] in the

total amount of $12,302.76 during the period July 1, 2012 to November 30, 2012, because she

was not participating in an approved activity with a “qualified employer.”   Ex. R-2 and Ex. R-7.

6. The Department correctly determined that petitioner did not qualify as legitimately “self-

employed” rather than as an employee of    Ex. R-1, p6.

7. Petitioner was employed as an employee (not an independent contractor) at  

 during the time period of the overpayment, and used W-2  during the time

period of the overpayment.

8.    did not have a Worker’s Compensation insurance policy for its

employees, and failed to report petitioner’s wages to the Wisconsin Department of Workforce

Development (DWD) for the second, third, and fourth quarters of 2012, and thus was a “non-

qualified” employer.   Ex. R-5, p1.

9.    did not have a Federal Employer Identification Number (FEIN) number

during the overpayment period, and thus was a “non-qualified” employer.

10.    did not report the petitioner’s wages until the first quarter of 2013.  

11.  In his November 1, 2013 decision, ALJ Wolkstein concluded that the Department is correctly

seeking recovery of a child care overpayment of $12,302.76 during July 1, 2012 to November 30,

2012, due to agency error because petitioner was working for a “nonqualified employer” pursuant

to the Child Care Assistance Manual § 1.5.3.1.
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12. On behalf of petitioner, Attorney DeLessio filed a request for rehearing alleging that the

November 1, 2013 decision contained material error of law.   That rehearing request was granted,

and a rehearing was conducted with post-hearing briefs leading to this Rehearing Decision . See

above Preliminary Recitals.

DISCUSSION

The Department must determine whether an overpayment of W-2 CC has been made and, if so, the

amount of the overpayment.  Wis. Stat. § 49.195(3); See also Wis. Admin. Code §§ DCF 101.23 &

201.04(5)(a); Child Care A ssistance Manual 2.3.1.  A person is eligible for W-2  only if the

person is participating in an approved activity.  W-2 M anual 15.2.0.;  See also, Wis. Stat § 49.155(1m)(a);

Wis. Admin. Code § DCF 101.26(1); Wis. Admin. Code § DCF 201.04(5)(a)2.b.; Child Care Assistance

Manual 1.5.0.

As indicated below (1.5.3.1), working at a child care provider is an approved activity only if the child
care provider is a qualified employer.  In order for a child care provider to be a qualified employer the

child care provider must have a Worker’s Compensation insurance policy for its employees and must

report employee wages as required.  As noted in the above Findings of Fact,   Child Care

Center did not have a Worker’s Compensation insurance policy for its employees, did not report


employee wages as required, and did not have a FEIN number.  Therefore, it was not a qualified

employer.  It follows that petitioner was not in an approved activity during the time of the overpayment.

For this reason, the overpayment must be affirmed.

1.5.3 Unsubsidized Employment 

Work in an unsubsidized job, including training provided by an employer during the regular hours of employment.

The Wisconsin Shares Child Care Assistance program recognizes only two categories of unsubsidized employment

for meeting non-financial eligibility criteria and for receiving assistance as either:

1) Working for a qualified employer who has a Federal Employer Identification Number (FEIN), or

2) Being legitimately self-employed.

All hours per week of unsubsidized employment, the schedule shift if second or third, and hours allocated for

transportation must be documented in CARES Worker Web in case comments, on the employment page or in the

Electronic Case File to substantiate the need for the child care assistance hours authorized. Indicate if the hours vary

on a weekly basis.  Documenting employment schedules is required for both types of unsubsidized employment:

working for a qualified employer or legitimate self-employment. If a qualified employer has provided verification of

the individual’s hours per week of employment there is no need for them to also provide verification of a work


schedule unless the worker finds the employment questionable.

The program definitions for “qualified employers” and “legitimate self-employment” are described below and


reflect current Wisconsin Wage and Unemployment Insurance law:

1.5.3.1 Qualified Employers

All qualified employers must have a FEIN documented in the individual’s CARES Worker Web record for


the verification of the unsubsidized employment to be considered complete.  If the FEIN is already on file on the

Employment Page or the worker knows the FEIN for the employer, the employer does not have to re-verify the

number unless the worker believes that the FEIN is incorrect.

Incorrect FEINs are considered incomplete verification (See Section 1.3.4 Missing Verification for incomplete

verification steps for new applicants, Program Adds, SMRFs and Reviews.)

If the employer is a child care provider or a business owned or managed by the provider, or if the reported

employment appears to be questionable, the following employer items must be verified. Please refer to the Appendix

for suggested verification steps.

 
The employer must have a Worker’s Compensation insurance policy for its employees.
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The employer must comply with Wisconsin minimum wage law for all employees.

The employer must file a New Hire report on the employee within thirty days of the hiring date.

The employer must report wages to Unemployment Insurance unless exempt.

Child Care Assistance Manual 1.5.3.;  W-2 M anual 15.2.0.;  See also, Wis. Stat § 49.155(1m)(a);

Wis. Admin. Code § DCF 101.26(1); Wis. Admin. Code § DCF 201.04(5)(a)2.b.

During the initial hearing, petitioner argued that the child care overpayment is not her fault because it was

the child care provider, and not her, that failed to have a Worker’s Compensation insurance policy for its


employees and failed to report employee wages, and failed to establish a FEIN number.  However, even if

the overpayment is not petitioner's fault it must still be repaid.  Wis. Admin. Code § DCF 101.23(3);  See

also Wis. Admin. Code § DCF 201.04(5)(a)1.  Furthermore, petitioner did not establish that the child care

overpayment should by law be recovered from    Center based upon the

circumstances of this case.  A CC overpayment is any CC benefit or payment received in an amount

greater than the amount the individual was eligible to receive under applicable statutes and rules,

regardless of the reason for the overpayment {a CC overpayment may be the result of client error,

administrative error, or an Intentional Program Violation ["IPV"]}.  Wis. Admin. Code § DCF

101.23(1)(g);  Child Care Assistance Manual 2.3.1.

However, during the rehearing and in her brief, Attorney DeLessio asserted correctly that petitioner was

not at fault for any of the  overpayment because: a) her employer,   Child care, did

not report petitioner’s quarterly wages to the state; b) her employer violated the law and paid her as a self-

employed person and not as an employee, and c) petitioner was charged with the overpayment even

though petitioner properly reported her earnings and paid self-employment taxes on her earnings from

   However, Attorney McCleer responded persuasively that because petitioner’s


employer was not a “qualified employer” Ms.  was not eligible for the Wisconsin Shares payments

made on her behalf and is liable to repay those payments based upon DCF policy and law.   In addition,

Mr. McCleer responded that petitioner was not legitimately self-employed during the period in question,

and thus was not eligible for child care benefits as a self-employed person.

In her brief, Attorney DeLessio presented arguments for why the Department was incorrectly pursuing the

child care overpayment against the petitioner: a) DCF’s Qualified Employer Policy is contrary to State

law and Rule; b) DCF’s Qualified Employer policy is a Rule as defined in State law; c) DCF’s Self-

Employment policy is a Rule as defined in State law; and d) the Wisconsin Shares payments at issue do

not constitute an overpayment as defined in State rule and policy.   Finally, in her brief, petitioner’s


attorney reasonably requested that to the extent that petitioner’s employer in the future reports petitioners’


past wages to rectify its failure to report with DWD, then the employer would become “qualified” for the

period in question, and the  overpayment against petitioner should be removed.

During the rehearing and in her brief, Attorney DeLessio presented four arguments for why the

Department’s child care overpayment should be reversed: 1) the decision was contrary to state law and

rules; 2) the overpayment relies upon a policy that operates as a rule but that has not been promulgated as

such; 3) the overpayment at issue failed to determine whether petitioner was self-employed during the

period in question; and 4) the  payments to petitioner during the period of July 1, 2012 through

November 1, 2012 do not constitute an overpayment as defined in state rules and policy.

During the rehearing and in his brief, Attorney McCleer correctly asserted that the Wisconsin Shares

Child Care Assistance program recognizes only two categories of unsubsidized employment for meeting

non-financial eligibility criteria and for receiving assistance as either: 1) Working for a qualified

employer who has a Federal Employer Identification Number (FEIN) pursuant to the Child Care
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Assistance Manual § 1.5.3.1, or 2) Being legitimately self-employed person pursuant to the Child Care

Assistance Manual § 1.5.3.7.    If the validity of the self-employment is in doubt, seven or more of the 10

conditions must be met by the applicant per Child Care Assistance Manual § 1.5.3.7.   On pages 8-19 of

his brief, Mr. McCleer convincingly argued that petitioner did not meet 7 of the 10 conditions to be

considered a “self-employed” person.    

In her request for rehearing, Attorney DeLessio argued that Wis. Stats. §49.155(1m)(a)2 only requires

that petitioner’s job be unsubsidized and only needs to be “employment for which the Wisconsin Works


agency provides no wage subsidy to the employer including self-employment and entrepreneurial

activities,” because petitioner’s job   was uncontested to be unsubsidized.   Petitioner further

argued that Child care policy limiting eligible employment to work with “qualified” employers, as


defined in §1.5.3.1, is not legally enforceable because it had not been promulgated as a rule in accordance

with Wis. Stat. § 227.10(1).

The issue of the legal enforceability of the “qualified employer” requirements of §1.5.3.1 has already

been addressed by ALJ Sean Maloney in a previous DHA child care overpayment case (with also

Attorney DeLessio representing the petitioner, In the Matter of Selina Mata, CCO-141299.   In his

decision. ALJ Maloney stated in pertinent part:

The requirement found in state law is that a person must “[w]ork in an unsubsidized


job” or unsubsidized employment.”   By this legislature must have intended legal


employment.   It would not make sense for the legislature to have included illegal

employment as an approved activity.

Rehearing Decision in CCO-141299, p3.    Furthermore, that Mata case was appealed to the Milwaukee

County Circuit Court.   In his decision, Circuit Court Judge Paul R. Van Grunsven held that the

Department’s interpretation of “unsubsidized employment” is reasonable:

It is reasonable for the Department to construe [Wis. Stat. § 49.155(1m)(a)2 as

limiting eligible employment to only “qualified” employers, meaning legitimate

employers with a verified legal status.   On the other hand, Petitioner’s literalistic


construction, that any employment establishes eligibility as long as the employee does

not receive wage subsidies, is less reasonable that the Department’s.

.  .  .    it is reasonable to expect that eligibility for child care benefits requires

legitimate, documents employment with an employer in compliance with legal

employment requirements.   This expectation is consistent with the Wisconsin Shares

statutory scheme and contemplates state and federal employment laws.

Mata v. DCF, Milwaukee Co. Circuit Ct. Case No. 13-CF-10998, p. 6-7.

The decision in Mata v. DCF by Judge Grunsven was appealed to the Court of Appeal in Case No.

).  In their May 13, 2014 decision, the Appellate Court addressed two important and relevant

issues were challenged in the rehearing request for the instant appeal:

In paragraph #9 of that decision, the Court indicated that the petitioner in Mata challenged the validity of

the policy provision relied upon to conclude that petitioner’s employer was not “qualified” per § 1.5.3 on

the basis that the policy actually states an administrative rule that has not been promulgated according to

law  Mata argued that the policy is actually a rule because it established who constitutes a “qualified

employer” for the purposes of the Wisconsin Share program.  Petitioner argued that because the policy

actually states a rule that has not been properly promulgated, the policy is invalid, and DCF did not have

the authority to recover overpayments.
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However, in paragraph #10 of that decision, the Court of Appeals held the following:

We cannot decide this issue because it is not properly before this court.  This is

because, as the trial court determined, this court does not have competency to review

it.  Under Wis. Stat. § 227.40(5) (2011-12), Mata was required to serve the Joint

Committee for Review of Administrative Rules with a copy of her petition for
declaratory judgment; however, she did not do so.   Unfortunately, the

consequence for Mata’s failure to properly serve the Joint Committee is lack of

jurisdiction to hear the case.

(Emphasis added).

See also Kruczek v. DWD, 2005 WI App, 46, 278 Wis. 2d 563, 692 N.W.2d 286.

In his brief, Attorney McCleer argued persuasively that because   did not report petitioner’s


wages to Unemployment Insurance during the overpayment period, her employment during that period

can not be categories as “qualified, and thus petitioner was not engaged in an approved activity.


Although petitioner was approved for child care authorizations based on her employment with  

,   This authorization was an administrative error, and Wis. Admin. Code § DCF 201.04(5)(a)

requires the Department to collect any overpayment from that administrative error.

Petitioner’s attorney also asserted that petitioner’s job at   should qualify her child care in

the second category of unsubsidized employment as self-employed.   However, if the validity of child

care recipient’s self-employment is in doubt, seven or more of the 10 conditions must be met by the

applicant per Child Care Assistance Manual § 1.5.3.7.    Petitioner did not establish that she met 7 or

more of the 10 conditions.  Instead, the hearing record indicates that petitioner was not working for 

 under a contract, which violates the requirements of sections § 1.5.3.7, nos. 4, 5, 6, 7, and 8

which require a contract to be satisfied.   The petitioner also did not file business or self-employment tax

returns.   Moreover, documents provided by   indicate that petitioner was an employee, and

not an independent contractor.   Ex. R-4, pages 1 and 8.

The petitioner’s attorney convincingly established that the  overpayment in this case was entirely


petitioner’s employer’s fault.   However, the Department’s attorney argued that during the overpayment


period in question petitioner’s household was ineligible for child care under applicable statutes, rules and


policies.  See also Final DHA Decision in CCO/145434, issued August 22, 2013.   Under § 1.5.3.1, 

 was not a qualified employer, and thus not in an approved activity under Wis. Stat. §

49.155(1m)(a).   The Department’s position is supported by the Circuit Court and Court of Appeals


decisions in Mata v. DCF.   The Department is correctly seeking recovery of a child care overpayment to

petitioner of $12,302.76 during July 1, 2012 to November 30, 2012, due to agency error because

petitioner was working for a “nonqualified employer” pursuant to the Child Care Assistance Manual §

1.5.3.1, and she was not legitimately “self-employed” pursuant to the Child Care Assistance Manual §

1.5.3.7.  Accordingly, based upon the above, I must conclude that the Department is required to recover

the complete child care overpayment against the petitioner pursuant to Wis. Admin. Code § DCF

201.04(5)(a)1.

CONCLUSIONS OF LAW

The Department is correctly and properly seeking recovery of a child care overpayment to petitioner of

$12,302.76 during July 1, 2012 to November 30, 2012, because petitioner was working for a

“nonqualified employer” pursuant to the Child Care Assistance Manual § 1.5.3.1, and she was not

legitimately “self-employed” pursuant to the Child Care Assistance Manual § 1.5.3.7.
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THEREFORE, it is ORDERED

The petition for review herein be and the same is hereby Dismissed.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision.  Your request must be received
within 20 days after the date of this decision.  Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN

INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing.  If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may

be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Children and Families, 201 East Washington Avenue, Madison, Wisconsin 53703, and on those

identified in this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this
decision or 30 days after a denial of a timely rehearing (if you request one).

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Madison,

Wisconsin, this 29th day of September, 2014

  \sGary M. Wolkstein

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue 
Madison, WI   53705-5400 

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on September 29, 2014.

Milwaukee Early Care Administration - MECA

Public Assistance Collection Unit

Child Care Fraud

Attorney Patricia Delessio

http://dha.state.wi.us

