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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed December 23, 2013, under Wis. Admin. Code § HA 3.03, to review a decision

by the Bureau of Long-Term Support/Include, Respect, I Self-Direct (IRIS) in regard to Medical

Assistance, a telephonic hearing was held on February 25, 2014. Following hearing, a Decision was

issued on April 4, 2014. The respondent, by the Department of Health Services, Office of Legal Counsel,

filed a timely Petition for Rehearing, which was granted on May 15, 2014.

The issue for determination is whether the petitioner may utilize a service contract as a means of meeting

her spend down obligation, in order to comply with the financial eligibility requirements for enrollment in

the Include, Respect, I Self-Direct (IRIS) program, a long-term care medical assistance program operated

by the Department of Health Services (Department).

 PARTIES IN INTEREST:

Petitioner:

  

c/o  

  

Petitioner's Representative:

Attorney   

 

Respondent:

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

By: Kevin D. Bailey

Office of Legal Counsel

P.O. Box 7850

Madison, WI  53707-7850

 ADMINISTRATIVE LAW JUDGE:

 Peter McCombs

 Division of Hearings and Appeals
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c/o  
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FINDINGS OF FACT

1. Petitioner (CARES # ) is a resident of Milwaukee County, and has been enrolled in

IRIS since June of 2013.

2. On June 5, 2013, petitioner received a notice notifying her of her Community Waivers application

approval and her “monthly cost.”  The monthly cost section of the notice references petitioner’s


“spend down.” Exhibit E.

3. Petitioner’s representative was informed by her “Orientation Consultant” that she would not need


to pay a spend down because of the high amount of her costs of care.

4. On November 20, 2013, petitioner was notified that she had a spend down requirement of

$1,762.19 per month.  Exhibit C.

5. On November 26, 2013, petitioner was notified that her IRIS benefits were to be terminated

effective January 1, 2014, due to her failure to pay the required monthly spend down amount.

Exhibit D.

6. Petitioner’s attorney filed a request for Fair Hearing that was received by the Division of


Hearings and Appeals on December 23, 2013.  (Exhibit 1)

DISCUSSION

On rehearing the only issue for determination is whether the petitioner may utilize a service contract as a

means of meeting her spend down obligation, in order to comply with the financial eligibility

requirements for enrollment in the IRIS program. The respondent questioned the following Conclusion

contained in the April 4, 2014 Decision:

Petitioner’s personal care contract qualifies as a remedial expense that is properly the


subject of petitioner’s monthly spend down.

IRIS is a waiver program built to allow self-directed supports. The petitioner receives benefits through

this program, which stands for Include, Respect, I Self-Direct. It is a fee-for-service alternative to Family

Care, PACE, or Partnership for individuals requesting a long-term care support program in Family Care

counties that was developed pursuant to waiver obtained through section 6087 of the Deficit Reduction

Act of 2005 (DRA) and section 1915(j) of the Social Security Act. The waiver document providing the

program’s authority is available at:

http://www.cms.gov/MedicaidStWaivProgDemoPGI/MWDL/list.asp.

The federal government’s general guidance for the program is found at 42 C.F.R. § 441.450 – 484. Those

regulations require the Department’s agent to assess the participant’s needs and preferences, and then


develop a service plan based on the assessed needs.  Id., § 441.466. The service plan may include

personal care and homemaker services.  Id., §440.180(b).  Further, “all of the State’s applicable policies

and procedures associated with service plan development must be carried out ...” Id. § 441.468.

Wisconsin IRIS policies are found online at:

http://www.dhs.wisconsin.gov/bdds/iris/IRISPolicySummary.pdf.

A person who receives both a Medical Assistance card and Family Care, and is not on “regular MA”


because of excess income, is classified as being in Group A, Group B, or Group C.

Group A is, in part, for people who are 18 and over, who meet full benefit Elderly, Blind & Disabled

(EBD) Medicaid financial and non-financial requirements and who are also functionally eligible for

http://www.cms.gov/MedicaidStWaivProgDemoPGI/MWDL/list.asp
http://www.cms.gov/MedicaidStWaivProgDemoPGI/MWDL/list.asp
http://www.dhs.wisconsin.gov/bdds/iris/IRISPolicySummary.pdf
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Family Care at either the nursing home or non-nursing home level of care. Medicaid Eligibility Handbook

(MEH) §29.3.1.

Group B status is available to people 18 and over, who meet full benefit EBD Medicaid non-financial and

financial requirements except for income, who are functionally eligible for Family Care at the nursing

home level of care, and whose income is at or below the Community Waivers Special Income Limit,

which for a group of 1, is $2,130.  MEH, §§29.3.1 and 39.4.1

Group C status is for those people 18 and over, who meet full benefit EBD Medicaid non-financial and

financial requirements except for income, who are functionally eligible for Family Care at the nursing

home level of care, whose income is above the Community Waivers Special Income Limit ($2,130 for a

group of 1) and whose allowable monthly expenses are sufficient to reduce their income to the medically

needing income limit. MEH, §§29.3.1 and 39.4.1

It is undisputed that Petitioner falls into Group C status.

In order to be eligible for family care, a person in Group C status must expend income that exceeds the

monthly medically needy income limit of $591.67.  MEH, §29.3.1.  This amount is known as a spend

down amount:

The spend down obligation is the amount a Group C waivers participant must incur

monthly in medical/remedial expenses and/or Medicaid card services to lower countable

income to the Medically Needy Income limit (See 39.4 EBD Assets and Income Tables)

The care manager monitors and documents that this occurs monthly.

A single Group C waivers participant must:

1. Incur, and
2. Be held financially responsible for the spend down amount on a monthly basis.

A married Group C waivers participant must:

1. Incur the spend down amount, and
2. Pay the cost share monthly, if applicable.

MEH §28.5.2

The spend down amount is calculated by subtracting the Medically needy income limit from an

applicant’s countable income.  See worksheet F-20919; MEH§28.8.1.  Countable income is determined

using the following formula:

 Gross Earned Income    

 -$65 and ½ earned income disregard  

+ Total Unearned Income   

-$20 disregard     

-Special Exempt Income   

-Health Insurance Premiums   

-Excess Self Employment Expenses  

________________________________

Countable Income      

Id. 

http://www.emhandbooks.wisconsin.gov/meh-ebd/policy_files/39/meh_39.4_ebd_assets_and_income.htm
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The spend down amount should not be confused with the cost share, which is the amount a Family Care

participant must pay to the State, via the managed care organization, to partially offset the cost of his

Medicaid services. MEH §§27.7.1; 28.8.3.6

Wisconsin IRIS policies allow the program to end a participant’s enrollment when one or more of these

conditions exist:

• The participant’s health and safety is at risk. 

• Purchasing authority is mismanaged. For example, this includes but is not limited to: 

o Fraud.

o Misrepresentation or willful inaccurate reporting of information.

• The participant moves to an ineligible living arrangement. 

• The participant resides in a hospital, skilled nursing facility or state institution for longer than three


months after the admission date to the facility. Note that if the participant informs the IRIS

Program one of these settings will be a permanent living setting, then this is considered a

voluntary disenrollment. The participant receives a Fair Hearing Notice related to his or her

appeal rights.

• Failure to comply with Medicaid functional or financial requirements. This includes participating in

the minimal number of required Support and Service Plan reviews.

• Failure to pay a Medicaid cost share or to meet Medicaid spend-down obligations.

• The participant does not identify a need for any IRIS Program service or support.

Id.  (Emphasis added).

Petitioner correctly noted that she does not have a cost share for the IRIS program, and she conceded that

she does have a spend down obligation.  Petitioner has entered into an Agreement to Provide Services

with her daughter, which results in payments for personal services that approximately equal petitioner’s

monthly spend down obligation. The respondent asserted at hearing that this constitutes a divestment of

income, and that petitioner must expense Medicaid services to meet her monthly spend down.

Petitioner successfully addressed those arguments in her March 6, 2014 Memorandum of Law in Support

of  .  She correctly noted that a spend down can be met for an individual person by incurring

and being held financially responsible for medical/remedial expenses or Medicaid card services.  She

further commented that MEH § 15.7.3 includes supportive home care as a remedial expense. She again

put forth this argument in her Rehearing brief.

The initial Decision informally and repeatedly referenced petitioner’s Agreement to Provide Services as a


“personal care contract.” While the Agreement does cover some purported “personal cares” such as

providing overnight care, and administering medication, the Agreement also covers shopping for clothes

and groceries, providing cleaning services and laundry, as well as managing petitioner’s finances. The


Agreement is not solely, or even primarily, a personal care contract.

The respondent, in its Rehearing Reply brief, argued that petitioner cannot meet her spend down

obligation through the purchase of supportive home care services under a personal care contract:

The principal deficiency in this contention is that the decision found as a matter of law

that this is a contract for personal care services, not a contract for supportive home care

services.

As noted above, the April 4, 2014, Decision should not have termed the Agreement to Provide Services as

a “personal care contract.” Conclusion of Law #3, which stated, “[p]etitioner’s personal care contract
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qualifies as a remedial expense that is properly the subject of petitioner’s monthly spend down , should

have correctly stated:

3. Petitioner’s Agreement to Provide Services qualifies as a remedial expense that is

properly the subject of petitioner’s monthly spend down.

The respondent further argues that, while it concedes that supportive home care services may count as a

remedial expense in certain cases, they do not so qualify here.  Respondent quotes the MEH, stating that:

Remedial expenses are costs incurred for services or goods that are provided for the

purpose of relieving, remedying, or reducing a medical or health condition. MEH 15.7.3

The respondent omits, however, the complete language of the handbook section that he cites in support of

his argument that supportive home care services must be remedial in nature.  The remainder of MEH

15.7.3 provides:

…

These are expenses that are the responsibility of the member and cannot be reimbursable

by any other source, such as Medicaid, private insurance, or employer.

Some examples of remedial expenses are:

1.  Case management.

2.  Day care.

3.  Housing modifications for accessibility.

4.  Respite care.

5.  Supportive home care.

6.  Transportation.

7.  Services recognized under s.46.27, Wis. Stats.

8.  Community Options Program, that are included in the person's service plan.

Remedial expenses do not include housing or room and board services.

Supportive home care explicitly qualifies as a remedial expense, and as such may be applied to

petitioner’s spend down. While I conclude that the April 4, 2014, Decision improperly identified the

Agreement to Provide Services as a personal care contract, I do not find that the respondent has

established any error in the determination that payment for services provided pursuant to the Agreement

to Provide Services qualifies as a remedial expense.

  

CONCLUSIONS OF LAW

Petitioner’s payments pursuant to the Agreement to Provide Services qualify as a remedial expense that is

properly the subject of petitioner’s monthly spend down.

THEREFORE, it is ORDERED

If it has not already been completed, the agency shall rescind its termination of petitioner’s IRIS


enrollment and qualify petitioner’s payments pursuant to the Agreement to Provide Services as remedial

expenses that are properly the subject of petitioner’s monthly spend down .
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The agency shall take all administrative steps necessary to complete these tasks within 10-days of this

decision.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision.  Your request must be received
within 20 days after the date of this decision.  Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN

INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing.  If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may

be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Health Services, 1 West Wilson Street, Room 651, Madison, Wisconsin 53703, and on those identified in

this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this decision or 30

days after a denial of a timely rehearing (if you request one).

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Madison,

Wisconsin, this 26th day of 2014.

  \sPeter McCombs

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue 
Madison, WI   53705-5400 

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on November 26, 2014.

Bureau of Long-Term Support

Attorney  

Attorney Kevin Bailey

http://dha.state.wi.us

