
In the Matter of 

STATE OF WISCONSIN 
Division of Hearings and Appeals 

DECISION 

WFC/156802 

The attached proposed decision of the hearing examiner, dated May 14, 2014, is modified as follows and, 
as such, is hereby adopted as the final decision of the Department. 

PRELIMINARY RECITALS 

Pursuant to a petition filed April 09, 2014, to review a decision by the Division of Health Care Access 
and Accountability in regard to Medical Assistance, a hearing was held on May 12, 2014, at Superior, 
Wisconsin. 

The issue for determination is whether the petitioner's funeral director is entitled to reimbursement for a 
cremation permit that the county requires her to purchase before the cremation. 

There appeared at that time and place the following persons: 

PARTIES IN INTEREST: 
Petitioner: 

Respondent: 

Department of Health Services 
1 West Wilson Street, Room 651 
Madison, Wisconsin 53703 

By: Angela Stanford 
Division of Health Care Access and Accountability 
Madison, WI 

ADMINISTRATIVE LAW JUDGE: 
Michael D. O'Brien 
Division of Hearings and Appeals 



FINDINGS OF FACT 

1. The petitioner (CARES #- is a resident of Douglas County. She was a resident of 
. She died on January 6, 2014. Her funeral arrangements were handled b~ 

2. The petitioner was an indigent recipient of public assistance who qualified for funeral and burial 
assistance. 

3. The petitioner's funeral director requested reimbursement for the petitioner's funeral expenses on 
January 27, 2014. The Division of Health Care Access and Accountability denied reimbursement 
for a cremation certificate on March 11,2014. (It also denied other portions of the request, but the 
funeral director does not challenge these denials.) 

4. The petitioner was cremated. Before she was cremated, her funeral director obtained a cremation 
certificate at a cost of $50 from Douglas County. Douglas County, acting under Wis. Stat. § 
979.10(1)(a), required the director to obtain this certificate before the cremation. The certificate's 
cost was not reimbursed by the petitioner's estate or any other person. 

DISCUSSION 

Wisconsin law requires the Department to pay up to $1,500 of the funeral and burial expenses and up to 
$1,000 of the cemetery expenses of certain indigent recipients of public benefits. Wis. Stat.§ 49.785(1). 
Neither party disputes that petitioner met this requirement. After she died, she was cremated. Douglas 
County required her funeral director to obtain a cremation certificate at a cost of $50 before doing so. 
When her funeral director attempted to obtain reimbursement from the program for this cost, the 
Department refused, citing the Wisconsin Funeral and Cemetery Aid Program Handbook, § 2.5.4, which 
states: 

"Cash advances" are goods/services obtained by a funeral home from a third party that are paid 
for by the funeral home on behalf of and subject to reimbursement from a person purchasing 
services from the funeral home. Cash advances are commonly made by funeral homes for 
services such as cemetery or crematory services, pallbearers, public transportation, clergy 
honoraria, flowers, musicians or vocalists, nurses, obituary notices, gratuities and death 
certificates. Cash advances are not limited to these goods/services. 

The petitioner's funeral director points out that the program had paid for cremation certificates until 
December 2013. The program's representative contends that the policy has not changed but rather had 
previously been misapplied. 

Any department policy derives its authority from statutes and administrative code provtstons and 
therefore must be consistent with their dictates. Section 49.785(1), the relevant portion of the Wisconsin 
statute granting authority for assistance with funeral, burial, and cemetery expenses, states: 

Except as provided in sub. (lm) and subject to s. 49.825, if any recipient specified in sub. (I c) 
dies and the estate of the deceased recipient is insufficient to pay the funeral, burial, and cemetery 
expenses of the deceased recipient, from the appropriation under s. 20.435 (4) (br) the department 
shall pay, to the person designated by the department, all of the following: 

(a) The lesser of $1,000 or the cemetery expenses that are not paid by the estate of the 
deceased and other persons. 
(b) The lesser of $1,500 or the funeral and burial expenses not paid by the estate of the 
deceased and other persons. 
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Subsection (lm) limits reimbursement to instances in which the total cemetery expenses do not exceed 
$3,500, the total funeral and burial expenses do not exceed $4,500, and the request was made within one 
year of the date of death. Section 49.825 applies only to Milwaukee County, and thus is not relevant to 
this matter. The funeral director requested and was approved for $1,500 reimbursement for funeral and 
burial expenses, the maximum amount allowable under the statute. The Department also approved $325 
as a cemetery cost for the cremation of the decedent, but denied reimbursement for the cremation 
certificate and an additional $280 reimbursement for other listed cemetery expenses. 

The statute denies reimbursement to the funeral director only in regard to services that are paid for by 
someone else. It does not refer specifically to cash advances. Nevertheless, the Department's policy 
pertaining to cash advances is, when interpreted correctly, consistent with the purpose of the program, 
which is to reimburse funeral homes for providing basic funerals for the indigent. Payments for optional 
items such as pallbearers, flowers, and obituaries, while desirable, go beyond what is required for a basic 
funeral. A funeral director may add these items if the family wishes to pay for them, but if the family 
decides not pay for them, the decedent can still receive a burial or cremation that complies with state laws 
and basic standards of propriety. This is not true of the cremation certificate in this matter. The certificate 
is not a good or an additional or optional service. Unlike optional items chosen by the decedent's family, 
obtaining the cremation certificate is not predicated on reimbursement from the family, as it is a necessary 
part of the cremation process which is reimbursable as a funeral or cemetery cost. Thus, obtaining the 
cremation certificate fails to fall within the definition for a 'cash advance'. Anyone cremating a corpse 
must obtain the certificate from the county coroner or medical examiner before doing so. Wis. Stat. § 
979.10(1)(a). 

The Department's denial of reimbursement for a mandatory cremation certificate is inconstant with Wis. 
Stat. § 49.785 as it is a necessary part of the cremation process, is not a 'cash advance' under the 
Department's policy and is therefore reimbursable. Therefore, its decision is reversed, and the program is 
ordered to reimburse the petitioner's funeral director for this cemetery expense. 

CONCLUSIONS OF LAW 

The petitioner's funeral director is entitled to reimbursement for a cremation certificate because it is a 
mandatory expense of the cremation process for which he was not otherwise reimbursed, subject to the 
statutory maximum reimbursement limits. 

THEREFORE, it is ORDERED 

The Department is ordered to reimburse the petitioner's funeral director $50 for the cremation certificate 
he obtained from Douglas County. 

REQUEST FOR A REHEARING 

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law 
or if you have found new evidence that would change the decision. Your request must be received 
within 20 days after the date of this decision. Late requests cannot be granted. 

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University 
Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN 
INTEREST". Your rehearing request must explain what mistake the Administrative Law Judge made and 
why it is important or you must describe your new evidence and explain why you did not have it at your 
first hearing. If your request does not explain these things, it will be denied. 
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The process for requesting a rehearing may be found at Wis. Stat.§ 227.49. A copy of the statutes may 
be found online or at your local library or courthouse. 

APPEAL TO COURT 

You may also appeal this decision to Circuit Court in the county where you live. Appeals must be filed 
with the Court and served either personally or by certified mail on the Secretary of the Department of 
Health Services, 1 West Wilson Street, Room 651, Madison, WI, 53703, and on those identified in this 
decision as "PARTIES IN INTEREST" no more than 30 days after the date of this decision or 30 days 
after a denial of a timely rehearing request (if you request one). 

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the 
statutes may be found online or at your local library or courthouse. 
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Given under my hand at the City of 
Madf};J'h}C:nsin, thiJ js..tday 
of ~ ,2014. 

!(~ £J11&1 
Kevin E. Moore, Deputy Secretary 
Department of Health Services 



In the Matter of 

Phyllis M. Banks 

STATE OF WISCONSIN 
Division of Hearings and Appeals 

c/o Jeff Cushman, Downs Funeral Home 
161 7 N 19th St 
Superior, WI 54880 

PRELIMINARY RECITALS 

FH 
3100913809 

PROPOSED DECISION 

WFC/156802 

Pursuant to a petition filed April 09, 2014, under , to review a decision by the Division of Health Care 
Access and Accountability in regard to Medical Assistance, a hearing was held on May 12, 2014, at 
Superior, Wisconsin. 

The issue for determination is whether the petitioner's funeral director is entitled to reimbursement for a 
cremation permit that the county requires her to purchase before the cremation and for which he will not 
be reimbursed. 

There appeared at that time and place the following persons: 

PARTIES IN INTEREST: 
Petitioner: 

Phyllis M. Banks 
c/o Jeff Cushman, Downs Funeral Home 
1617 N 19th St 
Superior, WI 54880 

Respondent: 

Department of Health Services 
1 West Wilson Street, Room 651 
Madison, Wisconsin 53703 

By: Angela Stanford 
Division of Health Care Access and Accountability 
Madison, WI 

ADMINISTRATIVE LAW JUDGE: 
Michael D. O'Brien 
Division of Hearings and Appeals 

FINDINGS OF FACT 

l. The petitioner (CARES # 3100913809) is a resident of Douglas County. was a resident of 
Douglas County. She died on January 6, 2014. Her funeral arrangements were handled by Downs 
Funeral Home. 



WFC/156802 
2. The petitioner was an indigent recipient of public assistance who qualified for funeral and burial 

assistance. 

3. The petitioner's funeral director requested reimbursement for the petitioner's funeral expenses on 
January 27, 2014. The Division of Health Care Access and Accountability denied reimbursement 
for a cremation certificate on March 11, 2014. (It also denied other portions of the request, but the 
funeral director does not challenge these denials.) 

4. The petitioner was cremated. Before she was cremated, her funeral director obtained a cremation 
certificate at a cost of $50 from Douglas County. Douglas County, acting under and Wis. Stat. § 
979.1 0(1 )(a), required the director to obtain this certificate before the cremation. The certificate's 
cost will not be reimbursed by the petitioner's estate or any other person. 

DISCUSSION 

Wisconsin law requires the Department to pay up to $1,500 of the funeral and burial expenses and up to 
$1,000 of the cemetery expenses of certain indigent recipients of public benefits. Wis. Stat. § 49. 785( 1 ). 
Neither party disputes that petitioner met this requirement. After she died, she was cremated. Douglas 
County required her funeral director to obtain a cremation certificate at a cost of $$50 before doing so. 
When her funeral director attempted to obtain reimbursement from the program for this cost, the 
Department refused, citing the Wisconsin Funeral and Cemetery Aid Program Handbook,§ 2.5.4, which 
states: 

"Cash advances" are goods/services obtained by a funeral home from a third party that are paid 
for by the funeral home on behalf of and subject to reimbursement from a person purchasing 
services from the funeral home. Cash advances are commonly made by funeral homes for 
services such as cemetery or crematory services, pallbearers, public transportation, clergy 
honoraria, flowers, musicians or vocalists, nurses, obituary notices, gratuities and death 
certificates. Cash advances are not limited to these goods/services. 

The petitioner's funeral director points out that the program had paid for cremation certificates until 
December 2013. The program's representative contends that the policy has not changed but rather had 
previously been misapplied. 

Any department policy derives its authority from statutes and administrative code provlSlons and 
therefore must be consistent with their dictates. Section 49.785(1), the relevant portion of the Wisconsin 
statute granting authority for assistance with funeral, burial, and cemetery expenses, states: 

Except as provided in sub. (lm) and subject to s. 49.825, if any recipient specified in sub. (10 
dies and the estate of the deceased recipient is insufficient to pay the funeral, burial, and cemetery 
expenses of the deceased recipient, from the appropriation under s. 20.435 (4) (br) the department 
shall pay, to the person designated by the department, all of the following: 

(a) The lesser of $1,000 or the cemetery expenses that are not paid by the estate of the 
deceased and other persons. 
(b) The lesser of $1,500 or the funeral and burial expenses not paid by the estate of the 
deceased and other persons. 

Subsection (1m) limits reimbursement to instances in which the total cemetery expenses do not exceed 
$3,500, the total funeral and burial expenses do not exceed $4,500, and the request was made within one· 
year of the date of death. Section 49.825 applies only to Milwaukee County, and thus is not relevant to 
this matter. 
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WFC/156802 
The statute denies reimbursement to the funeral director only in regard to services that are paid for by 
someone else. It does not refer specifically to cash advances. Nevertheless, the Department's policy 
pertaining to cash advances is, when interpreted correctly, consistent with the purpose of the program, 
which is to reimburse funeral homes for providing basic funerals for the indigent. Payments for optional 
items such as pallbearers, flowers, and obituaries, while desirable, go beyond what is required for a basic 
funeraL A funeral director may add these items if the family wishes to pay for them, but if the family 
decides not pay for them, the decedent can still receive a burial or cremation that complies with state laws 
and basic standards of propriety. This is not true of the cremation certificate in this matter. Anyone 
cremating a corpse must obtain the certificate from the county coroner or medical examiner before doing 
so. Wis. Stat. § 979.1 0(1 )(a). Thus, it is a mandatory rather than an optional part of the cremation process; 
the only way to avoid paying for it is to not have a cremation. Of course, the decedent can, as an 
alternative, be given a funeral with a casket, cemetery plot, and burial, which the Department's current 
interpretation of its policy encourages. But a basic cremation is cheaper than basic burial, so encouraging 
burial over cremation contradicts the program's primary purpose of providing a cost-effective service. 

The Department's refusal to pay for a mandatory cremation certificate is inconstant with Wis. Stat. § 
49.785 and misinterprets its own policy. Therefore, its decision is reversed, and the program is ordered to 
reimburse the petitioner's funeral director for this expense. 

CONCLUSIONS OF LAW 

The petitioner's funeral director is entitled to reimbursement for a cremation certificate because it is a 
mandatory expense for which he will not be reimbursed. 

THEREFORE, it is ORDERED 

That if this proposed decision is upheld by the Secretary or her designee, the Department is ordered to 
reimburse the petitioner's funeral director $50 for the cremation certificate he obtained from Douglas 
County. 

NOTICE TO RECIPIENTS OF TillS DECISION: 

This is a Proposed Decision of the Division of Hearings and Appeals. IT IS NOT A FINAL DECISION 
AND SHOULD NOT BE IMPLEMENTED AS SUCH. If you wish to comment or object to this 
Proposed Decision, you may do so in writing. It is requested that you briefly state the reasons and 
authorities for each objection together with any argument you would like to make. Send your comments 
and objections to the Division of Hearings and Appeals, P.O. Box 7875, Madison, WI 53707-7875. Send 
a copy to the other parties named in the original decision as 'PARTIES IN INTEREST.' 

All comments and objections must be received no later than 15 days after the date of this decision. 
Following completion of the 15-day comment period, the entire hearing record together with the Proposed 
Decision and the parties' objections and argument will be referred to the Secretary of the for final 
decision-making. 
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WFC/156802 

The process relating to Proposed Decision is described in Wis. Stat. § 227.46(2). 
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Given under my ~-119d at the City of Madison, 
Wisconsin, this .{y_ day of May, 2014 

Michael D. O'Brien 
Administrative Law Judge 
Division of Hearings and Appeals 




