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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed April 24, 2014, under Wis. Stat. § 49.45(5) (2011-12), to review a decision by

the Care Wisconsin First, Inc. [“CWF”] in regard to Medical Assistance [“MA”], a Hearing was held via

telephone on July 7, 2014.  The record of the July 7
th

 Hearing was held open for 60 days to wait for a

Final Decision in the matter of DHA Case No. FCP-157131 (Wis. Div. Hearings & Appeals Final

Decision October 22, 2014, Proposed Rehearing Decision June 24, 2014, Decision April
1
 30, 2014).  At

petitioner’s request a Hearing schedule for June 17, 2014 was rescheduled.

The issue for determination is whether petitioner meets the Nursing Home Level of Care [“LOC”]


eligibility requirement for the Wisconsin MA Partnership program.

There appeared at that time via telephone the following persons:

 PARTIES IN INTEREST:

Petitioner: Petitioner's Representative:

Program

Respondent: 

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

BY:  Gina Bierman, Registered Nurse [“RN”], Long Term Care ["LTC"]

Functional Screen Specialist

Care Wisconsin First, Inc.

2802 International Lane

Madison, WI  53704-3124
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 The hard paper copy of the Decision states an incorrect date of May 30, 2014.

In the Matter of:

 DECISION
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 ADMINISTRATIVE LAW JUDGE:

 Sean P. Maloney

 Division of Hearings and Appeals

FINDINGS OF FACT

1. Petitioner (CARES # ;  57 years old) is a resident of Dane County, Wisconsin.

2. Petitioner suffers from serve depression with suicidal ideation, anxiety, bi-polar spectrum mood

disorder, personality disorder, chronic pain related to Fibromyalgia, and other ailments.  Exhibits

#2 & #3.

3. Petitioner is independent is with bathing but must use a grab bar (and, according to her, a shower

chair).  Exhibit #3.

4. Petitioner is independent is with toileting but must use a grab bar.  Exhibit #3.

DISCUSSION

The Wisconsin MA Partnership program is a comprehensive waiver program integrating health and long

term support services for people who are elderly or disabled.  Services are delivered in the participant’s


home or a setting of his or her choice.  Through team based care management, the participant, his or her

physician, nurses and social workers together develop a care plan and coordinate all service delivery.

Medicaid Eligibility Handbook  [“MEH”] 30.1;  See also, Wis. Stat. § 49.45(32) (2011-12).   An

individual must be found functionally eligible at the Nursing Home LOC to be eligible for Partnership.

MEH 30.1 & 30.4.  As with any eligibility denial, the burden is on petitioner to show that she is eligible

for the requested services.  Lavine v. Milne, 424 U.S. 577, 583-584 (1976).  Petitioner has failed to do so.

There are several ways to meet the Nursing Home LOC requirement one of which is as follows:  the

person cannot safely or appropriately perform 2 or more Activities of Daily Living [“ADLs”] and 1 or

more Instrumental ADLs [“IADLs”].  Wis. Admin. Code § 10.33(2)(c)2. (December 2013);  See also,


Wis. Stat. § 46.286(1)(a)1m. (2011-12) & Exhibit #5. .  Petitioner argues that she meets the nursing home

LOC requirement in this way.  In particular, petitioner argues that she cannot safely or appropriately

perform the following 2 ADLs:  bathing;  and, toileting.  She argues that this is the case because she must

use grab bars and a shower chair when bathing and must use grab bars when toileting.  However, the

Secretary of the Wisconsin Department of Health Services [“DHS”] has recently concluded in a Final

Decision that the mere fact that a person uses adaptive equipment for ADLs (such as grab bars or a

shower chair) does not mean that they cannot safely or appropriately perform those ADLs.  DHA Case

No. FCP-157131 (Wis. Div. Hearings & Appeals Final Decision October 22, 2014, Proposed Rehearing

Decision June 24, 2014, Decision April 30, 2014); see also, Wis. Admin. Code § 10.13(6) (December

2013) & Exhibit #8.  Therefore, petitioner’s argument must fail.  Petitioner does not meet the Nursing

Home LOC eligibility requirement for the Wisconsin MA Partnership program.

CONCLUSIONS OF LAW

For the reasons discussed above, petitioner does not meet the Nursing Home LOC eligibility requirement

for the Wisconsin MA Partnership program.
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NOW, THEREFORE, it is

 ORDERED

that the petition for review herein be and the same is hereby DISMISSED.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision.  Your request must be received
within 20 days after the date of this decision.  Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN

INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing.  If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may

be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Health Services, 1 West Wilson Street, Room 651, Madison, Wisconsin 53703, and on those identified in

this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this decision or 30

days after a denial of a timely rehearing (if you request one).

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Madison,

Wisconsin, this 31st day of October, 2014

  \sSean P. Maloney

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on October 31, 2014.

Care Wisconsin First, Inc

Office of Family Care Expansion

http://dha.state.wi.us

