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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed July 11, 2014, under Wis. Admin. Code § DHS 10.55, to review a decision by

the Continuus in regard to Medical Assistance, a hearing was held on August 20, 2014, at Eau Claire,

Wisconsin.

The issue for determination is whether the software update requested by the petitioner is medically

necessary.

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner: 

   

 

 

Respondent:

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

By: T.J. Adkins

Continuus

28526 US Hwy 14

Lone Rock, WI  53556

 ADMINISTRATIVE LAW JUDGE:

 Michael D. O'Brien

 Division of Hearings and Appeals

FINDINGS OF FACT

1. The petitioner (CARES # ) is a resident of Eau Claire County.

2. The petitioner receives Family Care Medical Assistance through his CMO, Continuus.

3. Continuus denied the petitioner request for an update to JAWS, a talking software program that

costs $585.
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4. The petitioner became blind as an adult.

5. The petitioner knows how to use JAWS. He cannot easily learn to use other software.

6. The petitioner uses JAWS to read his mail and other correspondence, books, and information and

downloads from the internet.

7. The petitioner’s current version of JAWS is becoming obsolete because it runs on a Windows


operating system that Microsoft no longer supports.

DISCUSSION

The petitioner receives Family Care Medical Assistance services through his CMO, Continuus. He is

eligible for the program because he became blind as an adult. To deal with his blindness, he uses a talking

software program called JAWS. His version of this program is becoming obsolete because it runs on an

operating system that Microsoft no longer supports. He requests that Continuus pay $585 for an upgraded

version of the program. Continuus denied this request because it contends that he can use a free talking

program to meet his needs, have his mail read to him by his personal care worker, or obtain other help.

The Family Care Program provides appropriate long-term care services for elderly or disabled adults. It is

supervised by the Department of Health and Family Services, authorized by Wis. Stat. § 46.286, and

comprehensively described in Chapter DHS 10 of the Wisconsin Administrative Code. The contemplated

process is to test the applicant’s functional eligibility, then his financial eligibility, and, if he meets both

standards, to certify his eligibility. The applicant is then referred for enrollment in a care management

organization (CMO), which drafts a service plan that meets the following criteria:

  (f) The CMO, in partnership with the enrollee, shall develop an individual service plan for each

enrollee, with the full participation of the enrollee and any family members or other

representatives that the enrollee wishes to participate. … The service plan shall meet all of the


following conditions:

1. Reasonably and effectively addresses all of the long-term care needs and utilizes all enrollee

strengths and informal supports identified in the comprehensive assessment under par. (e)1.

2. Reasonably and effectively addresses all of the enrollee’s long-term care outcomes

identified in the comprehensive assessment under par. (e)2 and assists the enrollee to be as

self-reliant and autonomous as possible and desired by the enrollee.

3. Is cost-effective compared to alternative services or supports that could meet the same needs

and achieve similar outcomes.

4. Is agreed to by the enrollee, except as provided in subd. 5.

5. If the enrollee and the CMO do not agree on a service plan, provide a method for the

enrollee to file a grievance under s. DHS 10.53, request department review under s. DHS

10.54, or request a fair hearing under s. DHS 10.55. Pending the outcome of the grievance,

review or fair hearing, the CMO shall offer its service plan for the enrollee, continue

negotiating with the enrollee and document that the service plan meets all of the following

conditions:

a. Meets the conditions specified under subds. 1. to 3.

b. Would not have a significant, long-term negative impact on the enrollee's long-term

care outcomes identified under par. (e) 2.

c. Balances the needs and outcomes identified by the comprehensive assessment with

reasonable cost, immediate availability of services and ability of the CMO to develop

alternative services and living arrangements.

d. Was developed after active negotiation between the CMO and the enrollee, during

which the CMO offered to find or develop alternatives that would be more acceptable

to both parties.

http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bcode%7d$xhitlist_q=%5bfield%20folio-destination-name:'DHS%2010.54'%5d$xhitlist_md=target-id=0-0-0-156925
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bcode%7d$xhitlist_q=%5bfield%20folio-destination-name:'DHS%2010.54'%5d$xhitlist_md=target-id=0-0-0-156925
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bcode%7d$xhitlist_q=%5bfield%20folio-destination-name:'DHS%2010.44(2)(f)1.'%5d$xhitlist_md=target-id=0-0-0-157927
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bcode%7d$xhitlist_q=%5bfield%20folio-destination-name:'DHS%2010.44(2)(f)3.'%5d$xhitlist_md=target-id=0-0-0-157931
http://nxt.legis.state.wi.us/nxt/gateway.dll?f=xhitlist$xhitlist_x=Advanced$xhitlist_vpc=first$xhitlist_xsl=querylink.xsl$xhitlist_sel=title;path;content-type;home-title$xhitlist_d=%7bcode%7d$xhitlist_q=%5bfield%20folio-destination-name:'DHS%2010.44(2)(e)2.'%5d$xhitlist_md=target-id=0-0-0-157903
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Wis. Admin. Code § DHS 10.44(2)(f).

CMOs must “comply with all applicable statutes, all of the standards in this subchapter and all

requirements of its contract with the department.”  Wis. Admin. Code, § 10.44(1)

Like all Medicaid services, the requested software must be medically necessary. This means that it must

be cost-effective. See Wis. Admin. Code, § DHS 101.03(96m); see also 2014 Contract Between

Department of Health and Human Services and Continuus, Article I, Definitions. Continuus is correct

that a free service is cheaper than one that must be paid for. But the cheapest service is not always the

most cost effective. For example, a manual wheelchair is cheaper than a power wheelchair, but it would

not be cost-effective to provide a manual wheelchair to a quadriplegic who could not propel it. Cost

effectiveness balances the cost to one party against the needs of the other.

The petitioner’s request for JAWS talking software is not a luxury but rather treats blindness, his core

medical problem,. The software allows him to participate effectively in many of the areas of life that were

closed when he became blind. These include reading his mail and other correspondence, books, and

information and downloads from the internet. It takes a long time to become proficient in the use of

software. While he could eventually learn to use the free software, this would be time he was not reading

the mentioned items. During this period, the software would not meet his medical needs. Also, there is no

guarantee that the free software would work as well as JAWS. Five hundred eighty-five dollars is not

excessive for an upgrade of specialized software.

There are other ways for Continuus to reduce its costs than to cut core services to its enrollees. This

hearing began 15 minutes late because one of Continuus’s workers was late. This is rare among


Continuus’s workers, and I understand that the worker was confused about the location. This happens,

and we are all entitled to an occasional mistake—I have made plenty that were worse, and appreciate the

indulgence of those who bore the brunt of my errors. Still, two other workers from Continuus were at the

hearing. When I asked about starting the hearing, they told me that only the missing worker had authority

to proceed. I have had a number of hearings with the workers who were there and they always performed

competently. I do not understand why a company would pay two capable workers to attend a hearing and

then forbid them from participating.

Continuus also contends that the petitioner’s caregiver could read his mail to him, making the talking


software less needed. I disagree. Continuus must consider the petitioner’s privacy, respect, and

independence. Wis. Admin. Code, § DHS 10.44(2)(e)2d, e, and f. None of these are consistent with

having his mail read to him. Finally, Continuus contends that he should seek help through the Veterans

Administration. He did serve in the military, but he was given a general discharge when it was discovered

that he was going blind because of condition that existed when he entered. He contends that without an

honorable discharge he is ineligible for veterans’ benefits. If Continuus believes this is incorrect, it should

provide legal support for its opinion. I also suggest that the petitioner confirm this.

Talking software allows a blind person to use a computer to read letters and the vast array of books and

other writing available on the internet. This makes this type software an essential service for those who

cannot see. The JAWS software upgrade sought by the petitioner is a cost-effective talking software

program because its price is reasonable and it will not require the petitioner to relearn how to use it.

Therefore, I find that he is entitled to it.

CONCLUSIONS OF LAW

The updated software requested by the petitioner is medically necessary.
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THEREFORE, it is ORDERED

That this matter is remanded to Continuus with instructions that within 10 days of the date of this decision

it take all steps necessary to provide the petitioner with an upgraded version of JAWS software.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision.  Your request must be received

within 20 days after the date of this decision.  Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN

INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing.  If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may

be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Health Services, 1 West Wilson Street, Room 651, Madison, Wisconsin 53703, and on those identified in

this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this decision or 30

days after a denial of a timely rehearing (if you request one).

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Madison,

Wisconsin, this 29th day of September, 2014

  \sMichael D. O'Brien

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue 
Madison, WI   53705-5400 

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on September 29, 2014.

Continuus

Office of Family Care Expansion

http://dha.state.wi.us

