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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed November 26, 2014, under Wis. Admin. Code §HA 3.03, to review decisions

by the Milwaukee Enrollment Services agency in regards to overpayments of FoodShare benefits (FS), a

telephone hearing was held on February 25, 2015, at Milwaukee, Wisconsin.

The issues for determination are: (1) Whether the Department, by its agents, correctly determined

that the petitioner was overpaid $1,952 of FS in the period of January – October, 2013, due to a
client error; and (2) Whether the Department, by its agents, correctly determined that the

petitioner was overpaid $986 of FS in the period of January – June, 2014, due to a client error.

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner:

 

 

 

Respondent:

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

By: Jessie Dunn

Milwaukee Enrollment Services

1220 W Vliet St, Room 106

Milwaukee, WI  53205

 ADMINISTRATIVE LAW JUDGE:

 Kenneth D. Duren, Assistant Administrator

 Division of Hearings and Appeals

FINDINGS OF FACT

1. Petitioner (CARES # ) is a resident of Milwaukee County. He was receiving FS as a

one person household in the periods of January – October, 2013, and January – June, 2014.
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2. On March 12, 2014, the petitioner’s FS case was referred to the agency’s benefits recovery unit

for investigation because his 3
rd

 Quarter 2013 wages reported in the State Wage Record were

much higher than the agency had on record as having been reported by the household. See,

Exhibit #1.

3. On August 28, 2014, the Department issued two FoodShare Overpayment Notice(s) and

Worksheets to the petitioner.  The first informed him that he had been overpaid $1,952 of FS in

the period of January – October, 2013, due to a client error; and the second set informed him that

he had been overpaid $986 of FS in the period of January 8 – June 30, 2014, due to client error.

See, Exhibit #5.

4. On the 90
th

 day thereafter, i.e., on November 26, 2014, the petitioner filed an appeal with the

Division of Hearings & Appeals contesting the FS overissuances determined by the agency on

August 28, 2014, asserting that the income amounts were incorrect.

5. Both FS overpayment determinations of August 28, 2014, were computed using, at least in part,

averaged income premised upon the quarterly income reporting contained in the State Wage

Record, a/k/a, the “SWICA crossmatch”.

DISCUSSION

(1) Whether the Department, by its agents, correctly determined that the petitioner was overpaid

$1,952 of FS in the period of January – October, 2013, due to a client error.

The federal regulation concerning FS overpayments requires the State agency to take action to establish a

claim against any household that received an overissuance of FS due to an intentional program violation,

an inadvertent household error (also known as a “client error”), or an agency error (also known as a “non-

client error”).  7 C.F.R. § 273.18(b), see also FoodShare Wisconsin Handbook, Appendix 7.3.2.  Generally

speaking, whose “fault” caused the overpayment is not at issue if the overpayment occurred within the 12

months prior to discovery by the agency.   See 7 C.F.R. § 273.18(b); see also FoodShare Wisconsin

Handbook, App. 7.3.1.9.  However, overpayments due to “agency error” may only be recovered for up to


12 months prior to discovery.   FoodShare Wisconsin Handbook, 7.3.2.1.  Overpayments due to “client


error” may be recovered for up to six years after discovery.  Id.

In a Fair Hearing concerning the propriety of an overpayment determination, Milwaukee Enrollment

Services has the burden of proof to establish that the action taken by MES was proper given the facts of the

case.  The petitioner must then rebut the MES's case and establish facts sufficient to overcome MES's

evidence of correct action.

Here, the agency has committed procedural error that renders this overissuance determination defective. The

agency has used earned income as averaged from the SWICA crossmatch quarterly income reported to the

Department of Workforce Development rather that the petitioner’s actual income.  See, Exhibit #5. While it

is true that the petitioner and his employers apparently failed to respond to the agency’s request for


verification of income, that does not permit the agency to merely estimate using averages. This specific

method of computing budgetable income for FS overissuance has been disallowed by the Department under

a change in policy.  The FoodShare Wisconsin Handbook, at §7.3.2.1, no longer permits this type of income

computation derived from quarterly averaging. Rather, the agency must do more and obtain actual income

information for such determinations to be validly and correctly calculated.  Ibid.  In fact, the county agency

has asserted in several recent cases before this Administrative Law Judge that this new policy prohibited

them from using averaging and so the agency had simply been running simulations that determined the

recipient was ineligible in every month in a test period, and all FS paid was an overpayment, when the

recipient failed to verify actual income.  While that argument was not made here, the fact is that the

Department’s own policy no longer allows this type of extrapolated average monthly income from a


quarterly reporting database.
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The instant overpayment is therefore wholly defective and must be reversed and rescinded.

(2) Whether the Department, by its agents, correctly determined that the petitioner was overpaid
$986 of FS in the period of January – June, 2014, due to a client error.

The same defect as in the first issue, above, is present in the second overpayment determination.  It too is

invalid and must be reversed and rescinded.

Nothing in this Decision prevents the agency from seeking to recover FS overpayments from the

petitioner in the future if the agency develops accurate and actual income information that demonstrates

that the petitioner was overpaid. Rather, merely estimated income amounts derived from quarterly

reporting databases are insufficient to form the factual basis for a FS overpayment under the

Department’s written policy. In such an event, the petitioner must file a new appeal to contest any

new FS determination in the future.

CONCLUSIONS OF LAW

1) That the Department has failed to make a showing by the preponderance of the evidence in this record

that the petitioner was overpaid $1,965 of FS in the period of January – October, 2013.

2) That the Department has failed to make a showing by the preponderance of the evidence in this record

that the petitioner was overpaid $986 of FS in the period of January 8 – June 30, 2014.

THEREFORE, it is ORDERED

That the matter is remanded to the Department and its agents with instructions to rescind and reverse FS

overissuance claim nos.  ($1,952) and  ($986), and to cease all recovery efforts

premised upon these two August 28, 2014, claim determinations.  These actions shall be completed

within 10 days of the date of this Decision.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision.  Your request must be received

within 20 days after the date of this decision.  Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN

INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing.  If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may

be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Health Services, 1 West Wilson Street, Room 651, Madison, Wisconsin 53703, and on those identified in

this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this decision or 30

days after a denial of a timely rehearing (if you request one).
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The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Madison,

Wisconsin, this 26th day of February, 2015

  \sKenneth D. Duren, Assistant Administrator

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on February 26, 2015.

Milwaukee Enrollment Services

Public Assistance Collection Unit

Division of Health Care Access and Accountability

http://dha.state.wi.us

