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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed December 04, 2014, under Wis. Admin. Code § DHS 10.55, to review a

decision by the  in regard to Medical Assistance, a hearing was held on January 14, 2015, at

Eau Claire, Wisconsin.

The issue for determination is whether the petitioner’s CMO correctly seeks to reduce his supportive


home care hours from 28 to 22 hours per week.

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner:

 

 

Respondent:

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

By: 

 ADMINISTRATIVE LAW JUDGE:

 Michael D. O'Brien

 Division of Hearings and Appeals

FINDINGS OF FACT

1. The petitioner (CARES # ) is a resident of Eau Claire County.

2. The petitioner receives Family Care Medical Assistance benefits from his care maintenance

organization, .
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3. On October 30, 2014,  notified the petitioner that it would reduce his supportive home

care from 28 to 22 hours per week.

4. The petitioner broke his right femur, which led to surgery in both September 2013 and April

2014.

5. Before the petitioner broke his right femur, he received four hours of supportive home care per

week for laundry, household tasks, grocery shopping, picking up medication, and similar tasks.

After he broke his femur his supportive home care increased to 28 hours per week. He has

generally seen three times a day for an hour to an hour and a half each visit. His care includes:

a. Meals and dishes three times a day

b. Dumping and cleaning his urinal three times a day

c. Cleaning his commode as needed up to two times a day

d. Help with dressing and undressing in the morning and at night

e. Help as needed up to two times a day transferring from his hospital bed to his commode

f. Bathing in bed three times per week.

6. The petitioner requests that he receive supportive home care twice a day but that he continue to

receive 28 hours of services per week.

7. The petitioner can now dress and undress himself and can move 10 to 40 feet with a walker.

8. Several of the petitioner’s supportive home care workers have quit because he verbally attacked

them and directed inappropriate sexual comments toward them. Since then, he has performed

many of the services they had been performing.

DISCUSSION

The Family Care Program provides appropriate long-term care services for elderly or disabled adults. It is

supervised by the Department of Health and Family Services, authorized by Wis. Stat. § 46.286, and

comprehensively described in Chapter DHS 10 of the Wisconsin Administrative Code. The process

contemplated for an applicant is to test functional eligibility, then financial eligibility, and if both

standards are met, to certify eligibility. The applicant is then referred for enrollment in a Care

Management Organization (CMO), which drafts a service plan that meets his needs. Wis. Admin. Code §

DHS 10.44(2)(f).

The petitioner’s CMO, , seeks to reduce the petitioner’s supportive home care received under

his service plan from 28 to 22 hours per week. Some reduction is reasonable: The petitioner’s supportive


home care increased from four to 28 hours after he broke his leg in the fall of 2013. Since then, the leg

has healed and, although he is still impaired, he can do things such as dress and undress and use a walker

for short distances that he could not do before. He has also had to do many of the tasks his supportive

home care workers did because his obnoxious behavior has caused them to quit, leaving him temporarily

without care. And, although he still seeks 28 hours of care per week, he requests that the workers come

twice rather than three times a day.

The quality of ’s evidence should be better. As usual, it submitted a thick stack of documents,

some bearing directly on the case, but most not. It also submitted two different statements summarizing

its reasons for reducing the petitioner’s supportive home care. The first, dated December 19, 2014,

referred to numbered attachments, but none of the attachments actually had numbers on them. After

looking several times, I gave up trying to find the worksheet, supposedly in attachment 7, that broke the

tasks supportive home care workers will need to perform for the petitioner. It would be helpful if

 would number the attachments themselves and separate them with tabs and staples. The second
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statement, dated January 5, 2015, outlined the care the petitioner has received since breaking his leg but

not the care it now proposes to offer him. It included an attachment breaking down his current care by the

minute but does not break down the reduced care it proposes. At the hearing, it had four workers appear,

but these did not include any of those who provided supportive home care and could have verified the

claim that the petitioner needs less care with first-hand knowledge.

Still, the petitioner clearly requires less care than he did after breaking his leg. Because  seeks

to change the present circumstances by reducing his care, it has the burden of proof. State v. Hanson, 295

N.W.2d 209, 98 Wis. 2d 80 (Wis. App. 1980); see also DHA Final Decision ATI-40/87198. But that

burden is only by the preponderance of the credible evidence, which is a fairly low burden. Although the

petitioner needs less care, without testimony from those with first-hand knowledge of the situation and

comprehensible documentation, I cannot tell exactly how much less care he needs. At the very least, he no

longer needs assistance dressing and undressing, which  indicates takes two hours and 20

minutes per week. I assume he also saves at least another 40 minutes per week because he can move

about, does not need to be bathed in bed, and (based on his request that the workers come twice rather

than three times a day) no longer needs help preparing lunch. Based upon this, I will modify the reduction

to 25 hours per week.

CONCLUSIONS OF LAW

The preponderance of the credible evidence supports reducing the petitioner’s supportive home care from


28 to 25 hours per week.

THEREFORE, it is ORDERED

That this matter is remanded to  with instructions that within 10 days of the date of this decision

it certify that it is providing 25 hours of supportive home care to the petitioner each week.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision.  Your request must be received
within 20 days after the date of this decision.  Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN

INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing.  If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may

be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Health Services, 1 West Wilson Street, Room 651, Madison, Wisconsin 53703, and on those identified in

this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this decision or 30

days after a denial of a timely rehearing (if you request one).
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The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Madison,

Wisconsin, this 22nd day of January, 2015

  \sMichael D. O'Brien

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on January 22, 2015.

Office of Family Care Expansion
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