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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed December 16, 2014, under Wis. Admin. Code § HA 3.03, to review a decision

by the Bureau of Long-Term Support in regard to Medical Assistance, a hearing was held on February 03,

2015, at Wisconsin Rapids, Wisconsin.

The issue for determination is whether the IRIS agency correctly terminated Respite Care hours.

There appeared at that time and place the following persons:

 PARTIES IN INTEREST:

Petitioner:

 

c/o  

 

Respondent:

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

By: Carrie Haugen

Bureau of Long-Term Support

1 West Wilson

 

Madison, WI

 ADMINISTRATIVE LAW JUDGE:

 John P. Tedesco

 Division of Hearings and Appeals

FINDINGS OF FACT

1. Petitioner (CARES # ) is a resident of Wood County.

2. Petitioner is a member of the IRIS Program.

In the Matter of

 

c/o  
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 CWA/162683
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3. Petitioner has been receiving 290 hours per month of supportive home care.  Some of that

allocation has been used for tasks that are more appropriately skilled nursing.

4. Petitioner’s parents are among the SHC caregivers.

5. Petitioner also receives 77 hours per month of personal care worker hours.

6. The petitioner asked for an increase in SHC to 354 including time for bill paying, office work,

yardwork and weed control at the family home.  The agency analyzed SHC need.

7. Following the analysis, the agency granted 91.25 hours of SHC and sought Medicaid funding for

the skilled nursing tasks outside of the IRIS program.

8. The agency also terminated respite hours.

9. Petitioner appealed.

DISCUSSION

I. TERMINATION OF RESPITE CARE HOURS

The petitioner receives medical benefits through IRIS, which stands for Include, Respect, I Self-Direct.

This program is a fee-for-service alternative to Family Care, PACE, or Partnership for individuals

requesting a long-term care support program in Family Care counties. Medicaid Eligibility Handbook, §

37.1.1. IRIS, as an MA Waiver service, may include the following services:

(1) Case management services.

(2) Homemaker services.

(3) Home health aide services.

(4) Personal care services.

(5) Adult day health services.

(6) Habilitation services.

(7) Respite care services.

(8) Day treatment or other partial hospitalization services, psychosocial rehabilitation services

and clinic services (whether or not furnished in a facility) for individuals with chronic mental

illness, subject to the conditions specified in paragraph (d) of this section.

(9) Other services requested by the agency and approved by CMS as cost effective and necessary

to avoid institutionalization.

42 CFR § 440.180(b)

When determining whether a service is necessary, IRIS must review, among other things, the medical

necessity of the service, the appropriateness of the service, the cost of the service, the extent to which less

expensive alternative services are available, and whether the service is an effective and appropriate use of

available services. Wis. Admin. Code, § DHS 107.02(3)(e)1.,2.,3.,6., and 7. "Medically necessary" means

a medical assistance service under ch. DHS 107 that is:

 (a) Required to prevent, identify or treat a recipient's illness, injury or disability; and

 (b) Meets the following standards:

1. Is consistent with the recipient's symptoms or with prevention, diagnosis or treatment of the

recipient's illness, injury or disability;

2. Is provided consistent with standards of acceptable quality of care applicable to the type of

service, the type of provider, and the setting in which the service is provided;

3. Is appropriate with regard to generally accepted standards of medical practice;
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4. Is not medically contraindicated with regard to the recipient's diagnoses, the recipient's

symptoms or other medically necessary services being provided to the recipient;

5. Is of proven medical value or usefulness and, consistent with s. HFS 107.035, is not

experimental in nature;

6. Is not duplicative with respect to other services being provided to the recipient;

7. Is not solely for the convenience of the recipient, the recipient's family, or a provider;

8. With respect to prior authorization of a service and to other prospective coverage

determinations made by the department, is cost-effective compared to an alternative medically

necessary service which is reasonably accessible to the recipient; and

9. Is the most appropriate supply or level of service that can safely and effectively be provided to

the recipient.

Wis. Admin. Code, § DHS 101.03(96m).

The petitioner argues that the agency incorrectly terminated the previously granted respite care hours.

The petitioner’s mother explained that with the termination of these hours they will “never be able to

leave the house.”  Petitioner’s parents have acted and been paid as supportive home care workers for


some time paid from their son’s SHC allocation of 290 hours.  As set forth more fully in DHA Case No.


CWA/162681, the IRIS agency recently reduced the available SHC hours because the vast majority of

time will be covered by skilled nurses paid through Medicaid funds.  The agency also recognized that

there are 2.5 hours per day of PCW hours granted.  The agency allowed 3 hours per day of SHC time.

This allows for more than 24 hours of cares and supervision per day.  The argument that the parents will

be unable to leave the home is meritless and hyperbole.  The parents can pay another SHC worker for

three hours per day and rely on the nurse and PCW workers paid under Medicaid funds.  There is no

reason that the parents cannot leave for a day or a week to achieve the respite they are seeking.

CONCLUSIONS OF LAW

1. The Department’s agent correctly terminated the respite care hours.

THEREFORE, it is ORDERED

That the petition is dismissed.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision.  Your request must be received

within 20 days after the date of this decision.  Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN

INTEREST."  Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing.  If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49.  A copy of the statutes may

be found online or at your local library or courthouse.
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APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live.  Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Health Services, 1 West Wilson Street, Room 651, Madison, Wisconsin 53703, and on those identified in

this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this decision or 30

days after a denial of a timely rehearing (if you request one).

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Madison,

Wisconsin, this 5th day of March, 2015

  \sJohn P. Tedesco

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on March 5, 2015.

Bureau of Long-Term Support

http://dha.state.wi.us

