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STATE OF WISCONSIN

Division of Hearings and Appeals

PRELIMINARY RECITALS

Pursuant to a petition filed February 21, 2015, under Wis. Admin. Code, §DHS 10.55, to review a

decision by Care Wisconsin to reduce Family Carl Program (FCP) services, a hearing was held on June

11, 2015, by telephone. Hearings set for April 8 and May 6, 2015 were rescheduled at the petitioner’s


request.

The issue for determination is whether the agency had a basis for terminating petitioner’s home-delivered

meals from her FCP services.

 PARTIES IN INTEREST:

Petitioner: Petitioner's Representative:

Disability Rights Wisconsin

              

Respondent: 

Department of Health Services

1 West Wilson Street, Room 651

Madison, Wisconsin 53703

      By: 

Care Wisconsin

1432 E. Wisconsin Street

Portage, WI  53901

 ADMINISTRATIVE LAW JUDGE:

 Brian C. Schneider

 Division of Hearings and Appeals

FINDINGS OF FACT

1. Petitioner is a 55-year-old resident of La Crosse County who is eligible for the FCP.

2. Petitioner has a number of diagnoses, including liver disease, heart problems, chronic pain, a

history of a stroke, COPD, and hearing loss. She is bipolar, and has depression, post-traumatic

stress disorder, and conversion disorder, and borderline personality disorder, but is also described
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as being a pleasant and personable individual. She has assistive devices to help her maintain

independence including a scooter, cane, and walker.

3. Petitioner case was transferred to Care Wisconsin in 2014. At the time Care Wisconsin continued

petitioner’s services as they were in place with the intention to review them after a number of

months.

4. When Care Wisconsin reviewed petitioner’s case in December, 2014, she had in place a number


of services, including supportive home care, transportation, incontinence supplies, medication

management, and financial management. Supportive home care workers assist her with grocery

shopping. She received two Ensure drinks per day. She also was receiving two home-delivered

meals daily; the home-delivered meals are not tailored for a special diet. Petitioner also receives

FoodShare benefits.

5. During the review Care Wisconsin assessors viewed petitioner in her home. Petitioner was

observed navigating safely around her kitchen, and using her oven and microwave. She was seen

preparing food while sitting down.

6. Following the review Care Wisconsin concluded that the home-delivered meals would be

discontinued. It notified petitioner of the change by a notice dated January 2, 2015. Petitioner

grieved the change, but the grievance committee upheld the discontinuance. The change has not

occurred, however, because petitioner filed this appeal.

DISCUSSION

The Family Care program, which is supervised by the Department of Health Services, is designed to

provide appropriate long-term care services for elderly or disabled adults. It is authorized in the

Wisconsin Statutes, §46.286, and is described comprehensively in the Wisconsin Administrative Code,

Chapter DHS 10.

The MCO must develop an Individual Service Plan (ISP) in partnership with the client.  Wis. Admin.

Code, §DHS 10.44(2)(f). The ISP must reasonably and effectively address all of the client’s long-term

needs and outcomes to assist the client to be as self-reliant and autonomous as possible, but nevertheless

must be cost effective. While the client has input, the MCO does not have to provide all services the client

desires if there are less expensive alternatives to achieve the same results. Wis. Admin. Code, §DHS

10.44(1)(f); DHS booklet, Being a Full Partner in Family Care, page 9. ISPs must be reviewed

periodically. Admin. Code, §DHS 10.44(j)(5).

Wis. Stat., §46.287(2)(a)1 provides that a person may request a fair hearing to contest the denial of

eligibility for the program and the reduction of services under the FCP program, among other things,

directly to the Division of Hearings and Appeals. In addition, the participant can file a grievance with the

MCO over any decision, omission, or action of the MCO. The grievance committee shall review and

attempt to resolve the dispute.  If the dispute is not resolved to the participant’s satisfaction, she may then


request a hearing with the Division of Hearings and Appeals. Wis. Admin. Code, §DHS 10.55(2).

The starting point for whether a service should be maintained is the general criteria for determining

authorization for services – medical appropriateness and necessity, cost effectiveness, statutory and rule

limitations, and effectiveness of the service.  See Wis. Admin. Code, §DHS 107.02(3)(e).

In addition, the MCO can have its own written policies about types of services and their provision. Care

Wisconsin has a written policy about home-delivered meals. See Care Wisconsin appeal packet, page 22.

The policy states that if a member is able to prepare light meals on her own, such independence should be

encouraged. Home-delivered meals should not be used as a solution to financial difficulties. Thus the care
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team should review a number of considerations. One is that the member must be functionally unable to

prepare adequate meals. There cannot be duplication of services. Nutritional risk must be identified and

dealt with. The home-delivered meals must be the most cost effective way to meet the member’s nutritional


needs.

Finally, petitioner points to the Department’s description of home-delivered meals in its MCO contract.

Petitioner’s Exhibit 3. The contract provides that meals are provided to recipients who are unable to prepare

nourishing meals without assistance, including those who may be unable to manage a special diet

recommended by their doctors.

The case management team reviewed those considerations. Petitioner has assistance with grocery shopping

and chores through support home care. She receives Ensure to maintain full nutrition. She is capable of

navigating in the kitchen and preparing simple meals with her oven and microwave. The policy is that the

member must be functionally unable to prepare meals; the team found that petitioner is capable of preparing

meals.

Petitioner presented a letter from her doctor in which he pointed out the need for a prudent, low cholesterol

diet. Petitioner’s Exhibit 4. He believes that petitioner would have a difficult time standing to prepare meals.

Petitioner also provided a Nutrition Risk Screen that puts petitioner at high risk. Petitioner’s Exhibit 6.

As noted in the findings, the home-delivered meals are not specially prepared to meet petitioner’s dietary


needs. Furthermore, the Care Wisconsin team acknowledged petitioner problems with standing for long

periods, and pointed out that petitioner can do much of the preparation while seated. In addition, Care

Wisconsin is aware of petitioner’s high risk screen and has a number of interventions in place to assist her.

I conclude that the discontinuance of the home-delivered meals was done appropriately. The team looked at

the various factors in the policy and acted within the agency’s expertise. With the home-delivered meals in

place there is duplication of services since petitioner still must grocery shop and she is using Ensure to

maintain nutrition even with the meals. Furthermore, the meals do not address her dietary restrictions. I

understand that petitioner is hesitant to change her routine, but at this point she has not tried to change. The

discontinuance is not necessarily a lifetime termination; if the change is ineffective and petitioner simply

cannot function without home-delivered meals, she can request them again. I conclude that at this point in

time the change is made appropriately and within the agency’s guidelines.

CONCLUSIONS OF LAW

Care Wisconsin appropriately seeks to discontinue home-delivered meals based upon its guidelines and

petitioner’s capabilities.

THEREFORE, it is ORDERED

That the petition for review herein be and the same is hereby dismissed.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law

or if you have found new evidence that would change the decision. Your request must be received within
20 days after the date of this decision. Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University

Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN
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INTEREST." Your rehearing request must explain what mistake the Administrative Law Judge made and

why it is important or you must describe your new evidence and explain why you did not have it at your

first hearing. If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49. A copy of the statutes may be

found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live. Appeals must be filed

with the Court and served either personally or by certified mail on the Secretary of the Department of

Health Services, 1 West Wilson Street, Room 651, Madison, Wisconsin 53703, and on those identified in

this decision as “PARTIES IN INTEREST” no more than 30 days after the date of this decision or 30

days after a denial of a timely rehearing (if you request one).

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the

statutes may be found online or at your local library or courthouse.

  Given under my hand at the City of Madison,

Wisconsin, this 22nd day of June, 2015

  \sBrian C. Schneider

  Administrative Law Judge

Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue
Madison, WI   53705-5400

email: DHAmail@wisconsin.gov  
Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on June 22, 2015.

Care Wisconsin First, Inc

Office of Family Care Expansion

@drwi.orgRedact

http://dha.state.wi.us

