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Division of Hearings and Appeals

In the Matter of

DECISION

CCO/165984

PRELIMINARY RECITALS

Pursuant to a petition filed May 11, 2015, under Wis. Admin. Code § HA 3.03, to review a decision by
the Racine County Department of Human Services in regard to Child Care Benefits (CCB), a telephonic
hearing was held on June 09, 2015.

The issue for determination is whether the agency has met its burden to show that petitioner was
overissued CCB.

There appeared at that time and place the following persons:

PARTIES IN INTEREST:
Petitioner:

Respondent:

Department of Children and Families
201 East Washington Avenue, Room G200
Madison, Wisconsin 53703
By: Dean Landvatter
Racine County Department of Human Services
1717 Taylor Ave
Racine, WI 53403-2497

ADMINISTRATIVE LAW JUDGE:
Kelly Cochrane
Division of Hearings and Appeals

FINDINGS OF FACT

1. Petitioner (CARES # || is 2 resident of Racine County.
2. Petitioner received CCB from approximately August 2013-February 2015.

3. Petitioner has a child in common with ||| [ [ [ R
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4. By a notices dated April 2, 2015, the agency informed petitioner that she was overpaid CCB.

Claim _ references the period of 8/4/13-2/28/14 in the amount of $3561.90 due to

client error for failing to report accurate household members. Exhibit B-1. Claim _

references the period of 10/26/14-2/28/15 in the amount of $2937.05 due to client error in
utilizing CCB while not in an approved activity. Exhibit B-2.

DISCUSSION

County, tribal and W-2 agencies are responsible for preventing and correcting improper child care
payments, establishing and collecting overpayments, and determining which clients and providers shall be
referred for overpayment to the fraud investigation provider, and/or to the District Attorney’s office for
criminal prosecution. These responsibilities encompass eligibility, authorizations, attendance reporting,
and all other activities related to the expenditure of Wisconsin Shares benefits.

Wisconsin Statute §49.195(3), requires county agencies to try to recover all overpayments made under
Wis. Stat. §49.155, the statute authorizing subsidized child care, regardless of who was at fault. See Wis.
Stat. § 49.195(3). This means that even if the agency caused the overpayment, the petitioner will still be
“on the hook™ for it because s/he received more benefits than s/he was eligible to receive. Therefore, the
agency must determine whether an overpayment has been made and, if so, the amount of the overpayment
and take all reasonable steps necessary to recover it. Wis. Stat. §49.195(3); Wis. Admin. Code §DCF
101.23(2); See also, Wisconsin Shares Child Care Assistance Manual, Ch. 2., available online at
http://dcf.wisconsin.gov/childcare/wishares/.

The agency found that there was an overpayment of child care when it determined that petitioner was
living her boyfriend, now fiancé, and his income should have been included in the household budget for
claim _ and that he was not in a qualifying activity to qualify for the benefits for
See Child Care Policy Manual (Manual), §1.5.0. In a public assistance overpayment
case, the agency has the burden of proof. See, e.g., State V. Hanson, 98 Wis. 2™ 80 (Wis. App. 1980).

As explained in companion case FOP/165982, I find that the agency has not shown by a preponderance of
the credible evidence that the father of petitioner’s child was living with petitioner during the time periods
in question.

The agency’s main piece of evidence was a report by _ prepared at the request of the county
agency. Ex. I. Of the persons interviewed for this investigation, only one person appeared to testify at
hearing. This was the apartment manager where petitioner was living at the time of the alleged
overpayment. However, her testimony failed to show that the fiancée was living with her. There was no
dispute from the petitioner that he was at her apartment on many occasions. They share a child in
common, and she would allow him to use her apartment on the days when he had visitation with his other
children. Petitioner acknowledged that because he was there often enough that he had a parking pass and
keys to enter. The apartment manager testified that she saw him there several times per week and would
see him bringing in groceries. However, her testimony was also somewhat inconsistent, first testifying
that information about her statements in the investigative report was wrong, but then testifying to the
same information. She also testified that she felt that the apartment management did not have enough
proof to say that they were living together, otherwise the management would have notified petitioner that
it needed to terminate her lease as the housing is Section 42 housing. If the one person who actually saw
this man coming and going, with keys and parking pass, could not state with certainty that he was living
there, I do not find there is sufficient evidence to find that he was. Moreover, she acknowledged that she
never questioned petitioner about this living arrangement while all of this was going on. And, she
testified that she only began working at this apartment at the end of July 2014. Thus, the overpayment
period of 8/4/13-2/28/14 was not supported by her testimony. And finally, she never testified to the times
and dates that she did begin seeing him there, and thus I cannot find that she sufficiently proved any time
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period for this overpayment. The evidence provided equally supports petitioner’s version of events,
which was that they did have a relationship and he would be at her apartment often. The petitioner also
testified that the apartment managers were, to her knowledge, only there from 9AM-5P when the office
was open. She also raised some credibility issues with the apartment manager’s statements to the
investigator as it related to the issuance of the parking pass and keys.

The investigative report also references an interview with a landlord for a property at_ The
landlord (i) told [l that the fiancée did live at ||| | |  JRBBE but that it had been years, and that
the fiancée had moved out when - filed foreclosure paperwork on the property. The investigator
submitted a Wisconsin Circuit Court Access printout showing that on September 23, 2014 there was a
sheriff’s deed on the foreclosure action at the Roe Ave. address. Exhibit R. - also allegedly told the
investigator that the fiancée had been “gone for two years now.” Exhibit I, p.6. This interview took place
on January 21, 2015. Thus, his statements prove some unreliability in terms of what he knew about the
fiancée and when he moved out. Additionally, [JJj did agree in the report that the fiancée was living
there, presumably before the September 23, 2014 action. However, the agency seems to ignore this by
establishing an overpayment period prior to that time. -’ hearsay statements do not show me anything
but that the fiancée lived on Rowe Ave. at some point.

The petitioner, on the other hand, produced paystubs issued to the fiancée at the Roe Ave. address for
paydates of 7/23/13, 7/26/13, 10/11/13, 3/14/14, 4/6/14, 4/18/14, 5/16/14, 5/23/14, 5/30/14, 6/6/14,
6/20/14, 6/27/14, 7/3/14, 8/1/14, and 8/8/14. See Exhibit P-1. She also produced other items mailed to
him at that address: a 9/5/13 letter from the Office of Chief of Police, a receipt for his DOT registration in
February 2014, Department of Revenue Statements of Account for 10/7/13, 2/10/14, 5/9/14, 6/5/14, IRS
Notices from June and August 2014, Department of Children and Families notice regarding child support
on 10/13, jury summons from December 2014, [ ] bank statements for the period of 10/1/13-
12/31/13, credit reporting alert from 5/29/14, a dental statement from 9/7/14, and vision clinic statements
for 11/14 and 12/14. Id.

In addition to the Roe Ave. address, petitioner also asserted that the fiancé lived on Olive Street. There is
a WE Energies account listed for that address under his name, he made an Energy Assistance application
at that address (and assistance was issued), and the Wisconsin Department of Workforce Development
and the Wisconsin Department of Revenue knew to mail him at that address. /d. Petitioner also provided
paystubs to show the fiancée lived there at various times as well. /d. The investigator’s testimony was
that no other address was found for the fiancée except petitioner’s address. The investigator interviewed
the landlord of Olive Street, but the landlord could not recall the fiancée at that address, according to the
report. No lease was secured to show who was on that lease. However, the investigator interviewed the
fiance’s then-girlfriend who lived with him at the Olive Street address at least for some periods of time.
She appears to have moved from that address in December 2014. Her statements in the report are not
corroborated by anything, except that she moved to Grange Ave in January 2015, which is where the
fiancée was at, causing his later arrest. See Exhibit Q. There are credibility issues with these two
persons’ statements and they were not made available for the hearing to provide their testimony under
oath and to corroborate their earlier statements.

The investigator interviewed another woman who has a child with the fiancée, but the questioning did not
reveal any historical information about her knowledge of where he was living, except that she brought her
children to the petitioner’s house for visitation with their father on the weekends, and that she had been
bringing them to petitioner’s address since December 2014. Exhibit I, p.15. This does not show me that
the fiancée was living with the petitioner, and in fact, corroborates the petitioner’s version of events.

The investigator interviewed the fiancé’s sister, who stated that her brother did stay with her from time to
time at her apartment where she had been living since August 2014, although she could not recall exact
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dates. Exhibit I, p.11. Again this supports the petitioner’s version of events of where the fiancée was
living, which was “here and there” during that timeframe.

The remaining documents the agency seeks to use as corroboration that he lived with petitioner include
DOT records, court records, and such. See Exhibits J-R. However, those records note petitioner’s
address as hers, but the effective dates for those addresses occur on or after September 2014, which again,
corroborates petitioner’s version of the events that she was allowing him to use her address for mailing
purposes for his unemployment compensation. The one exception is Exhibit J, which is a DOT printout
for the fiancé’s vehicle which has an Update date of April 18, 2014. However, the petitioner also
provided DOT information showing that in April 2014 his registration renewal was paid for using the
Olive Street address. See Exhibit P-1.

And, clearly there are deficiencies in the investigative report that petitioner raised; spelling errors,
timelines, and the like. However, what strikes me most is the conclusion the investigator writes saying,
“These findings are based on interviews that gave proof [l did reside with
at as well as interviews conducted that proved he didn’t reside with
or at other addresses stated by _” 1d. at
p. 14. If the investigator wants me to believe his findings based on those interviews, then how do I
discount his notes from - who stated the fiancée was living at Roe Ave? How do I discount the
statements given by - who agreed that he was there at least some of the time, and on Olive St. for
some time as well?

The investigator also noted that he saw the fiancé’s car in the petitioner’s parking lot on December 9, 15
and 22, and 29, 2014. The time of day is noted as 1:40 PM, 8:10AM, 9 AM and 9:45 AM, respectively.
Nothing in the report about how long the car was there or if it had been there overnight. And, I note that
petitioner raised the issue that he worked third shift. This investigation only shows me his car was there
on 3 occasions. The first occasion on December 9, the investigator actually viewed the fiancée getting
items in his car. Curiously, he did not question the fiancée then, and would not question the fiancée after
he called the investigator to attempt a discussion about the investigation. Exhibit I, p.11. Neither did the
investigator contact_who was, according to- living with the fiancée at the Roe Ave.
address.

For administrative hearings, the standard of proof is preponderance of the evidence. Also, in a hearing
concerning the propriety of an overpayment determination, the agency has the burden of proof to establish
that the action taken was proper given the facts of the case. The petitioner must then rebut the agency's case
and establish facts sufficient to overcome the agency's evidence of correct action. Petitioner rebutted the
agency’s case with documents and testimony that she allowed him to use her address for mailing purposes
after he lost his job in August 2014, that he was homeless, essentially bouncing between various places,
that he needed her stable mailing address, and they agreed they updated the address for that purpose.
They did not dispute that he was there from time to time, as they had a relationship and a child in
common. However, I cannot conclude he was residing there.

Based on the evidence presented, I cannot conclude that the agency has met its burden of proof in

establishing that petitioner’s fiancé lived with her during the overpayment periods and that CCB
overpayments exist on that issue.

CONCLUSIONS OF LAW

1. The agency has not met its burden of proof to establish an overpayment of CCB in Claim

A - Caiv: /S
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THEREFORE, it is ORDERED

That the matter is remanded to the agency with instructions to rescind the CCB overissuance Claim

and Claim #jjj I and to cease all collection or recovery activities based upon the
claims, had such collections begun. These actions shall be completed within 10 days of the date of this
Decision. In all other respects, the petition is dismissed.

REQUEST FOR A REHEARING

You may request a rehearing if you think this decision is based on a serious mistake in the facts or the law
or if you have found new evidence that would change the decision. Your request must be received
within 20 days after the date of this decision. Late requests cannot be granted.

Send your request for rehearing in writing to the Division of Hearings and Appeals, 5005 University
Avenue, Suite 201, Madison, WI 53705-5400 and to those identified in this decision as "PARTIES IN
INTEREST." Your rehearing request must explain what mistake the Administrative Law Judge made and
why it is important or you must describe your new evidence and explain why you did not have it at your
first hearing. If your request does not explain these things, it will be denied.

The process for requesting a rehearing may be found at Wis. Stat. § 227.49. A copy of the statutes may
be found online or at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circuit Court in the county where you live. Appeals must be filed
with the Court and served either personally or by certified mail on the Secretary of the Department of
Children and Families, 201 East Washington Avenue, Room G200, Madison, Wisconsin 53703, and on
those identified in this decision as “PARTIES IN INTEREST” no more than 30 days after the date of
this decision or 30 days after a denial of a timely rehearing (if you request one).

The process for Circuit Court Appeals may be found at Wis. Stat. §§ 227.52 and 227.53. A copy of the
statutes may be found online or at your local library or courthouse.

Given under my hand at the City of Milwaukee,
Wisconsin, this 11th day of August, 2015

\sKelly Cochrane
Administrative Law Judge
Division of Hearings and Appeals
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State of Wisconsin\DIVISION OF HEARINGS AND APPEALS

Brian Hayes, Administrator Telephone: (608) 266-3096
Suite 201 FAX: (608) 264-9885
5005 University Avenue email: DHAmail@wisconsin.gov
Madison, WI 53705-5400 Internet: http://dha.state.wi.us

The preceding decision was sent to the following parties on August 11, 2015.

Racine County Department of Human Services

Public Assistance Collection Unit

Child Care Fraud
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